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1 
The Themes of 
This Report 


A — Introduction 


In early 1980 I was asked by the Government of Ontario to review 
the system of workers’ compensation in the province. It was decided 
that my Inquiry should be divided into two phases. The first phase 
focused on a number of controversial issues regarding the nature 
and delivery of benefits within the current system. What should be 
the structure and level of income replacement for workers injured on 
the job? How should these decisions be made by the Workers’ 
Compensation Board (WCB) and to whom should they be appeal- 
ed? These were the day-to-day concerns troubling both the clientele 
and officials of the current program. Legislatures in other jurisdic- 
tions in Canada and the United States have been grappling with 
these same issues throughout the Seventies. My first Report! which 
appeared in the fall of 1980 contained a comprehensive program for 
refurbishing the system in Ontario. The Government issued a White 
Paper? and draft statute in the spring of 1981, reflecting and refining 
a number of my recommendations. This package is now before a 
Committee of the Legislative Assembly. 

The tacit premise of this entire exercise was that, for the 
foreseeable future, workers’ compensation would remain a separate 
and distinct program designed to compensate disabling injuries 
which were identifiably occupational. But lurking beneath the sur- 
face of the current debate are a number of fundamental questions 
which invite scrutiny of this assumption. Can we readily tell whether 
someone has become disabled as a result of a job and thus is entitled 
to workers’ compensation? Is there anything special about an oc- 
cupational injury which justifies this distinctive program with its 
comparatively generous benefit levels? Rather than just compensate 
those employees who happen to be injured on the job, perhaps we 
should protect the worker against loss of income due to any disabili- 
ty, whatever its cause? But if we were to dismantle workers’ compen- 
sation and submerge it in such a general disability plan, might this 
compromise another vital policy: the prevention of such injuries? 
What is the potential contribution of a compensation program to 
the reduction of industrial injuries and how can it better be designed 
for this purpose? These are the challenges to workers’ compensation 
in the Eighties. 


B — A Précis of the Report 


This Report consists of a long and detailed review of some comp- 
licated problems of disability policy; problems which have pre- 
occupied governments around the world. In the last two decades or 
so there has emerged an extensive empirical and analytical literature 
about these issues. I have tried to distill this learning into a 
manageable form and to supplement it with additional material 
regarding the situation in Ontario. Still, 1 am conscious that at 
points in this Report the reader might have some difficulty in 
fathoming the ultimate direction of my argument. I thought it 
useful, then, to provide this bird’s-eye view of where I will be going. 
I will begin by addressing the problem of industrial disease. This 
may aptly be termed the ‘‘soft underbelly’’ of contemporary 
workers’ compensation. The original inspiration of the workers’ 
compensation model was that we should do away with contentious 
and costly tort litigation about fault as the precondition for compen- 
sation of injured workers; and apply instead a simple and 
straightforward test of whether the injury arose out of and in the 
course of employment. By and large, this model has proven a great 
success in dealing with workplace accidents. Almost 99% of the 
claims falling within the legal jurisdiction of the Ontario Board are 
accepted with a minimum of delay and administrative cost.* The 
situation is entirely different when the disability stems from disease: 
particularly the multi-causal, long-latency disease epitomized by 
cancer. As we shall see, it is inherently difficult to tell whether a per- 
son’s cancer is caused by an exposure to a toxic substance at work, 
or one in the general environment, or due to his own dietary, drink- 
ing or smoking habits. For a long time, this did not greatly trouble 
workers’ compensation in Canada because there was little popular 
realization that the job was much of a factor in such diseases. By the 
Seventies, this age of innocence was over. The number of such 
disease claims has risen every year, nowhere more than in Ontario. 
But they regularly encounter major legal and medical hurdles in 
being fitted within the traditional boundaries of a program for 
compensating occupational disabilities. The result has been a highly 


* The one important exception to this generalization is the permanent partial 
disability case, a perennially contentious area for workers’ compensation. The pro- 
blem presented by this claim typically relates to the amount of, not entitlement to, 
benefits. The most important recommendation in my first Report was for a two- 
part benefit structure for this claim: a lump sum award based on the degree of 
physical impairment and periodic payments to replace actual wages lost. This pro- 
posal has evoked the greatest controversy about the White Paper. The extensive 
American literature on this subject in the last several years testifies to the inherent 
intractablitiy of this problem within any compensation program.3 
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controversial caseload, lengthy delays, extensive appeals, and an 
overall rejection rate of well over 50%: all in all, eerily reminiscent 
of the tort regime for industrial accidents in the early 20th Century. 

In Chapter 2, I shall provide an extensive diagnosis of why 
industrial disease presents such an intractable problem for workers’ 
compensation, and I shall prescribe a number of measures to 
ameliorate the problem. But I must be candid from the outset and 
confess that I did not discover an overall cure for the ailment. 
Historically, the law of workers’ compensation has required an 
absolute yes-or-no answer to the question of whether an individual 
disease is actually caused by an exposure on the job. Medical science 
gives us, at best, more-or-less evidence founded on statistical proba- 
bilities within larger groups. No matter what the statute may ordain, 
no matter how receptive its administrators may be, we cannot 
guarantee that a workers’ compensation program can accurately and 
economically label disease claims as either occupational or non- 
occupational in origin. 

This grave difficulty in answering the question posed by the law 
leads me to put a different policy question: why should we be 
interested in that answer? More particularly, what does the fact that 
a disease (or an accident) did or did not ‘‘arise out of and in the 
course of employment’’ have to do with the issue of whether its vic- 
tim should have an alternative source of income while disabled. Ac- 
tually workers’ compensation is something of a misnomer for a pro- 
gram which compensates only for workplace injuries, not for all in- 
juries which may strike a worker and prevent him from earning a 
living. As we shall see, only a small part of the accident and disease 
toll now fits within workers’ compensation - e.g., less than 300 of 
the 18,000 fatalities occurring annually in the working age popula- 
tion in Ontario. There are 1,500 fatalities a year due to accidents on 
the highway, another 1,000 from accidents in the home, but only 200 
from accidents on the job. As well, the workplace is responsible for 
just a fraction of temporary and permanent disabilities. These facts 
require me to address the current debate about whether Ontario 
should have a general disability plan, one which pays benefits 
because of the needs of the victim rather than the cause of the 
injury. 

Unquestionably, a full appraisal of comprehensive disability pro- 
tection will canvass a far broader range of concerns than this one 
problem of the awkward fit of industrial disease within workers’ 
compensation. Indeed, since I began this second phase of my 
Inquiry, a Federal-Provincial Task Force has been established to 
consider a number of these dimensions. The ultimate judgment 
about whether Canada (or Ontario) should undertake such a step 
will naturally await the deliberations and judgments of this Task 
Force. 
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Still, consideration of a general plan has often been an outgrowth 
of an inquiry into workers’ compensation, and this proposal was 
seriously advanced in a number of presentations to me. The reason 
is understandable. Workers’ compensation was the first ingredient 
of the social insurance system in Canada.* As a mandatory public 
program to compensate employees who are injured on the job and 
unable to work, it still stands in stark contrast to the traditional legal 
regime of tort liability based on fault. Since World War II, a number 
of programs — public and private, federal and provincial - have been 
developed to meet the needs of the disabled who are left unaided by 
tort law. By and large, these tend to provide only minimal levels of 
protection, especially for the serious, long-term injury. Workers’ 
compensation and tort law remain the two most prominent and 
most generous programs we have within their respective domains 
(for tort litigation, largely the motor vehicle accident). An inquiry 
into workers’ compensation is, then, an appropriate occasion to 
consider the pros and cons of expanding this social insurance model, 
not just for automobile accidents but especially for the victims of 
disease. 

My conclusion will be that to the extent that compensation is our 
aim, we are logically driven to embrace a general disability scheme 
which would displace tort liability and incorporate workers’ comp- 
ensation and other categorical forms of no-fault insurance. The 
priority in such compensation should be replacement of income lost 
due to serious, long-term disabilities; rather than insurance against 
income lost due to short term injuries and/or payment of damages 
for ‘‘pain and suffering’’. I shall also show why such a program of 
social disability insurance is both justifiable in principle and afford- 
able in practice. 

Still, there is a further matter to be dealt with. Compensation is 
not our sole concern in developing disability policy. We have other 
goals in this area; in particular, the prevention of injuries. Indeed, 
this is a long-standing premise of workers’ compensation itself: the 
fact that it is entirely financed through industrial assessments of 
employers should provide a necessary incentive to the development 
of a less hazardous workplace. But if this premise is valid, it would 
seem to require the introduction of experience rating of individual 
firms, with rebates and surcharges based on how well or how poorly 
each has done in its own plant. A WCB proposal for mandatory ex- 
perience rating of the Ontario program has been in circulation for 
the last several years. In my first Report, I endorsed this idea in prin- 
ciple, as did the White Paper. Even among its proponents, though, 
there remains considerable debate over the detailed design of such a 
program. A good deal of criticism of the idea has also surfaced 
among those who worry about its impact on the delivery of compen- 
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sation, and who believe that we should rely on a separate program 
of regulation - under the Occupational Health and Safety Act - to 
achieve our prevention goals. 

Chapter 4 is an extended review of this debate. After comparing 
the potential impact of regulatory standards under OHSA and 
market incentives under the WCB, I conclude that there is a strong 
case for the use of the compensation system for purposes of preven- 
tion (complementary with, not to the exclusion of regulation). I also 
offer quite a different blueprint for an experience rating scheme, one 
which should generate a good deal more incentive power than the 
one now on the table. To the extent that we continue to retain 
workers’ compensation as a separate program, unquestionably there 
should be experience rating of the larger firms in the more 
dangerous industries. And if, in pursuit of the compensation objec- 
tive, we were to adopt a general plan which took no financial ac- 
count of the causes of workplace injuries, or the riskiness of dif- 
ferent industries and firms, I believe we would lose a tangible force 
for a safer workplace. 

Fortunately, we are not ultimately driven to a choice between 
compensation and prevention. Any disability insurance program 
(whether categorical or comprehensive) must have two distinct 
features: one for paying benefits, the other for raising the money. 
Only the second need be designed to motivate firms to invest in 
safety and health for their employees (or their customers, and 
others). As I shall show in the final Chapter, it is perfectly feasible to 
develop an integrated program which provides compensation 
according to the losses suffered by the victim rather than the causes 
of the injury; but finances these benefits partly through assessments 
on those whose activities create special risks of injury. (The rest of 
the funds would come from individual premiums which are based on 
the level of income that is being insured against disability.) I do not 
provide a detailed blueprint of such a scheme. That is not my role in 
writing this Report. But I do attempt to state and deal with the cen- 
tral issues raised by this proposal, and then to formulate the prin- 
ciples which should guide public policy towards disabled workers in 
the long run. In a sense, then, the ultimate challenge to contempo- 
rary workers’ compensation is whether it will gracefully surrender its 
independent status and be incorporated in such a comprehensive 
system. 


C — Conclusion 


This Report is rather different in tone than was my first one - 
Reshaping Workers’ Compensation for Ontario. It deals with fewer 
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topics and makes fewer specific recommendations. But I have tried 
to provide a more sustained analysis of those fundamental issues 
which I do address, with reference to the pertinent research and 
literature. In any event, in neither phase of my Inquiry have I seen it 
as my role to collect a long laundry list of changes suggested by the 
variety of interest groups, to sift through them and select a number 
for my stamp of approval, and then to issue these with just a brief 
explanation for the reader. That kind of document simply is not 
consistent with the fact that the key decisions have to be made by 
the elected government of the day. The function of an independent, 
advisory report such as this is to make clear the alternatives which 
are available and to spell out the reasons which have led me to em- 
brace one and to reject another. Only upon this footing can the 
government, and the public it represents, make an informed 
judgment about what is to be done. Certainly, the subject of occupa- 
tional injuries - their compensation and prevention — is one which 
requires some tough-minded thinking about where we should be 
going in the longer run, rather than simply busying ourselves with a 
plethora of piece-meal changes in the present. 


2 
Industrial Disease and 
Workers’ Compensation 


A — Accident and Disease in Workers’ Compensation 


The Seventies was a decade of turbulence and creativity for workers’ 
compensation in Canada. In one jurisdiction after another, the 
operations and policies of workers’ compensation boards came 
under scrutiny and criticism by injured workers, trade unions, and 
employers. Provincial governments responded with commissions, in- 
quiries, and reform legislation. In Ontario, this involved my own 
report - Reshaping Workers’ Compensation - a government White 
Paper on the subject, and a thoroughly revamped draft statute. The 
primary focus of this sustained effort has been on how much in the 
way of benefits should be paid to the victims of workplace injuries, 
and through what administrative procedures. As we turned into the 
Eighties, a more fundamental issue loomed on the horizon: who 
should be entitled to compensation for a disabling injury. The source 
of this challenge at the very roots of workers’ compensation is the 
industrial disease. 

Logically speaking, the question of who is entitled to collect the 
benefits is the initial issue to be addressed in the design of any 
system for compensating the victims of personal injuries. Under the 
common law of torts, the answer was framed in terms of whether 
the plaintiff was injured as a result of the fault of the defendant. For 
a variety of reasons, the application of the fault principle to 
workplace injuries was conceded to be a miserable failure by the end 
of the nineteenth century. Early in the twentieth century, legislatures 
around the world responded to this serious social problem by cutting 
the Gordian knot: employer fault would no longer be the legal 
prerequisite to an injured employee and his family obtaining some 
financial redress for his disability. New statutory programs of 
workers’ compensation were fashioned which paid a specific level of 
benefits for all injuries which arose out of and in the course of 
employment. 

By and large, basing recovery on causation rather than fault prov- 
ed a great success in handling accidental injury: the traumatic result 
of a specific incident on the job. True, there does remain some con- 
tention on the boundaries of the system. But in Ontario, for 
example, of the more than 400,000 claims which annually come 
within the legal jurisdiction of the Board (an injury to an employee 
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working for an employer covered by this provincial statute), just 
over one percent are rejected on the grounds that the injury was not 
work-related. And on average, the WCB gets the cheque in the mail 
to the injured worker within 10 days from the time that the claim 
was made. Workers’ compensation has become a highly effective 
program of mandatory disability insurance for Ontario workers, 
funded by payroll assessments of their employers with a minimum 
of dispute litigation and legal expense arising from the issue of en- 
titlement. About ninety cents of each premium dollar collected from 
the employers (exclusive of rehabilitation and prevention costs) is 
paid out in benefits to injured workers; by contrast with common 
law tort liability under which approximately one dollar in ad- 
ministrative cost is required to deliver each dollar in disability 
benefits. ! 

When we review the performance of these same Canadian Boards 
in dealing with industrial disease claims, we seem to enter an entirely 
different world. The first striking fact is how tiny a share industrial 
disease is of the workload of the Boards. Table 1 on page 17 tells the 
story for Ontario. 

In Ontario, in 1980, the WCB allowed 411,476 claims, of which 7611 
were for industrial disease: only 1.84% (a percentage which has risen 
gradually from 1.4% in the mid-Seventies). Occupational disease 
does constitute a higher proportion of lost-time claims - 3.6%. But 
if one excludes hearing loss cases, the victims of occupational disease 
constitute less than 2% of permanent disability awards. 

The hearing loss example points out the true nature of the prob- 
lem. What the Board labels as ‘‘industrial disease’’ includes such in- 
juries as dermatitis, tendonitis, and acute reaction to fumes or 
poisons, as well as hearing loss. Together these amount to well over 
95% of the 7500 industrial disease claims allowed by the Board each 
year (which, recall, is itself less than 2% of the total workplace in- 
juries compensated by the Board). What most people would think 
of as a disease in the true sense of the term - a cardiovascular, 
cancer or respiratory condition which is seriously disabling or even 
fatal - amounts to a total of only two hundred allowed claims per 
year: or 0.05% of the claims granted by the Board for accidental 
injuries. 

This contrast appears especially startling when viewed against the 
backdrop of general disease/ accident statistics. We have three such 
measures. The first is hospital morbidity rates. Accidents (including 
musculoskeletal conditions) constitute 13.5% of hospital stays and 
15.8% of days spent in hospitals, whereas cardiovascular and 
respiratory disease amount to 28.1% and 38.8% respectively. The 
second indicator is Canada Pension Plan disability benefits paid for 
permanent total disabilities or fatalities; of which about 31% are due 
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Table 1 


Distribution of Workers’ Compensation Claims — 1980 
Accidents and Disease 


: Lost 
Total Total Lost Time 
Claims Disease % Time Disease % 
411,476 7,611 1.8 165,221 5905 3.0 
Varieties of Disease 
Category Allowed Claims % 
Burns 2,278 29.9 
Toxic Fumes 1,850 24.3 
Deafness 1,432 18.8 
Dermatitis 782 10.2 
Tendonitis et al 579 7.6 
Misc. (Allergic ef al) 338 4.4 
Infection 143 1.8 
Respiratory 80 1.1 
Cardiac 65 0.8 
Cancer 64 0.8 
Total 7,611 100% 


to accidents (including musculoskeletal conditions) while 43% are 
due to cardiovascular, cancer, and respiratory conditions.‘ Finally, 
and most striking, accidental deaths amount to less than 10% of the 
province’s annual mortality toll, as compared to 73% from these 
three disabling diseases (42% from cardiovascular disease, 26% 
from cancer, and 5% from respiratory conditions). But under 
workers’ compensation, 80% of the compensated fatalities are due 
to accidents, while only 20% are due to these diseases.* 


*It might be objected that these fatality rates are for the entire population, rather 
than for those of working age, and that the disparity between disease and accident 
is greatest for the 65 or older group. The fact is, though, that only one in 6 of the 
fatalities among Ontarians aged 20 to 64 is due to an accident, while 4 in 5 of the 
fatalities compensated by the WCB are accidental in origin. 
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The facts and figures I have just set out are drawn from Ontario. 
The problem they depict is not peculiar to this province. The ratio of 
industrial disease claims to accident claims, and the internal distribu- 
tion of disease claims (as between dermatitis, tendonitis, hearing 
loss, et al.) is much the same in other Canadian jurisdictions. In- 
deed, as we shall see, the Ontario Board has long been the pace set- 
ter in compensating the serious disabling diseases, especially cancer. 
And Ontario (as well as other Canadian Boards) stands up extremely 
well in world-wide comparisons. The U.S. Department of Labor 
recently calculated an index of industrial disease awards relative to 
the size of the working population. Ontario tied for second place in 
the jurisdictions surveyed:® 


Table 2 
Sweden - 3.4 Great Britain - .5 
Ontario - 1.4 France - .4 
Belgium - 1.4 United States - .3 


Switzerland - 1.25 


In evaluating this issue, it is essential to appreciate that the source of 
the problem is not to be found in any specially restrictive features of 
the Ontario legislation or of Ontario Board policy. It lies deep in the 
challenge posed by a disease claim to any compensation program 
which is defined in terms of occupational causation. 


B — The Dimensions of Industrial Disease: 
Especially Cancer 


Needless to say, there is a ready objection to the suggestion that 
these statistical contrasts indicate a ‘‘problem’’ in the way workers’ 
compensation handles industrial disease. Granted, disease is by far 
the largest source of morbidity, disability and mortality in the 
population as a whole. Perhaps, though, the simplest explanation 
for its tiny proportion of workers’ compensation awards is the fact 
that the workplace is not a significant contributor to disease among 
employees. 

This is a logically plausible argument. There is no easy empirical 
test of its validity, because we do not have an established external 
measure of the incidence of occupational disease.* By and large, the 


*T take for granted that we cannot assume that the statistics generated internally 
from WCB adjudication are a valid measure. A contrary assumption seems to 
have been made by the medical staff of the Ontario Board in a recently published 
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diseases which stem from conditions in the workplace are not 
distinguishable from those whose causes lie elsewhere, and even 
when the causal diagnosis can be made in principle, often it is not 
done in practice. 

In the last decade, though, there has been a growing realization 
that the state of public health is very much a function of the physical 
and social environment. This sentiment has helped produce sustain- 
ed research about the extent to which different factors — including 
the workplace - contribute to different diseases. It is fair to say that 
the major policy concern spurring on this research is how we can 
prevent such diseases from occurring. But the studies and estimates 
which have been forthcoming are also available to appraise the ade- 
quacy of our programs for compensating the victims of the diseases 
which do occur. 

The most heavily studied such disease is cancer, for reasons which 
are not hard to fathom. Not only is cancer a dreaded experience for 
anyone whom it strikes, but it is a major cause of death in the 
modern world. Of approximately 60,000 Ontarians who die every 
year, more than one in five (or 14,000) die from some form of cancer 
(second in number only to the victims of cardiovascular disease).° 
Unlike the other key mortality causes, the cancer rate has been rising 
steadily throughout this century; cancer is now the number one killer 
of people under 55. The ‘‘crude’’ cancer mortality rate in 1940 was 
2413 Male deaths and 2624 Female deaths (11.5% and 14.5% of 
total deaths respectively), and it rose to 6980 M and 5677 F in 1976 
(or 20.4 % and 21.5% of total deaths). Of course, to some extent 
there is a connection between these diverging statistical trends. As 
society develops mechanisms for the prevention and cure of other 
risks (e.g., heart attacks), and as overall life expectancy rises, the 
total exposure to the risk of cancer increases. In order to control for 
this factor, one has to calculate an ‘‘age-adjusted’’ cancer mortality 
rate. This shows a 30% increase in male cancer mortality (from 132 
to 172 deaths per 100,000 males), but a decline of about 15% for 
females (from 141 to 119 per 100,000). This nets out to a modest 
overall increase in the cancer mortality rate, the average of male and 
female rates being 136.5 in 1940 and 145.5 in 1976. 

More important for our purposes is what these statistical trends 
suggest about the contribution of the work environment. When one 
breaks the cancer total down by site, one finds that for males the 


piece in the Canadian Medical Association Journal on the dimensions of occupa- 
tional cancer in Ontario.? They estimated that industrially caused cancer amounted 
to about 1% of lung cancers specifically and 0.34% of cancers generally in the 
province, on the ground that this was the level reported to and accepted by the 
Board in its program. As we shall see, the conclusion simply does not follow from 
this premise. 
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age-adjusted mortality rate has been very stable in the last 50 years 
for cancers of the bladder, intestine, and prostate; it has declined 
substantially for the stomach, but it has risen steeply for lung cancer. 
The last is by far the major factor accounting for the overall rise. 
Similarly, among women, cancer of the breast, cervix, ovary, uterus, 
and intestine has been stable or declining, while age-adjusted lung 
cancer mortality has risen sharply. It is fair to say that of the several 
bodily sites, the respiratory system is most likely to be affected by 
carcinogenic substances in the workplace. Those who suspect the 
workplace point to these long-term trends, add the fact that there 
has been a dramatic increase in the use of suspect chemicals in in- 
dustrial production since World War II,’ and conclude that much of 
recent cancer mortality is occupational in origin. But, as the sceptics 
point out, the incidence of smoking patterns affords a ready alterna- 
tive explanation for the takeoff in lung cancer mortality, for the fact 
that the big jump in the female rate occurred 20 years after the male 
rate and, finally, for the fact that lung cancer mortality rates are now 
dropping for people under 45 (following the change in smoking 
habits in the late Fifties and early Sixties). 

In the last five years there has been a serious effort to generate 
more precise estimates of the extent to which cancer can be 
attributed either to such personal lifestyle factors as smoking or diet 
— which presumably are the primary responsibility of the individual - 
or to such features of the general environment as air pollution or 
toxic chemicals in the workplace - which are under the control of in- 
dustry or government. This issue leaped into the spotlight in the 
United States with the issuance in 1978 of an Estimates Paper'® 
prepared by a group of scientists with the National Cancer Institute 
(NCD), the National Institute for Occupational Safety and Health 
(NIOSH), and the National Institute for Environmental Health and 
Safety (NIEHS). This document estimated that somewhere between 
23% and 38% of future cancers in the United States - or a range of 
80,000 to 150,000 cancer deaths per year - would be attributable to 
current or previous workplace exposures to just 6 established car- 
cinogens. This estimate was grist for the mill in the deliberations of 
the OSHA and EPA about new federal standards designed to reduce 
such carcinogenic exposure in the future. It also provided telling 
evidence for those who sought to indict state workers’ compensation 
for its dismal record in compensating the cancer victims of occupa- 
tional exposures which had already occurred. Unsurprisingly, this 
estimate filtered across the border to figure prominently in the same 
policy debates in Canada (where we have no comparable empirical 
research of our own). 

The Estimates Paper generated vigorous controversy among 
specialists in the field,!! because among other things its numbers 
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were so far out of line with the range of current estimates from a 
variety of respected scientists. The common premise of both sides is 
that about 90% of cancers are environmental rather than genetic in 
origin. A long series of regional observations and comparisons pro- 
vides ample demonstration of this fact. It is also common ground 
that the ‘‘environment’’ includes not just physical surroundings but 
also cultural attitudes which shape habits of diet, drinking or smok- 
ing. But the specific contribution of the workplace to cancer has 
generally been felt to lie somewhere between | and 10% of the 
total.'2 Perhaps the foremost example of this genre of analysis is the 
elaborate review by Doll and Peto." The latter break down the 
aggregate cancer rates by type and site (lung, bladder, stomach). As 
to each of these sites they make an educated guess about the percent 
which can be imputed to workplace exposure, based on all of the 
epidemiological studies which have been done. Their bottom-line 
conclusion is that some 17,000 of the 400,000 annual cancer deaths 
in the United States - or about 4% — are due to the workplace: a 7% 
share of the male cancer death rate and 1% of the female rate. 

The Estimates Paper produced its strikingly higher figure by quite 
a different approach. Its authors selected six major and established 
workplace carcinogens: asbestos, arsenic, benzene, nickel, 
chromium, and petroleum products. The key epidemiological studies 
for each gave the risk of excess cancer for exposure to the substance. 
An occupational survey disclosed the number of workers employed 
in the industries in which these substances were used. Applying the 
excess risk ratio to the population sets from the survey, generated 
the estimate of future occupational cancers: i.e., 23-38% of the 
overall cancer mortality rate.* Some observers have asserted that 
this estimate is too modest.'4 The results of only six substances had 
been counted, leaving out such well-established carcinogens as radia- 
tion, vinyl chloride, cadmium, and coal tar pitch, let alone all the 
other substances whose malignant effects have not yet been 
discovered. Even for those substances which have been studied and 
were counted, it is possible that the excess risk has been calculated at 
too low a level, since epidemiological research always faces the prac- 


* Actually, a further refinement was required. For all the carcinogens except 
asbestos, the estimate was of the cancers to be expected among those currently 
exposed according to the survey (in the early Seventies). For asbestos, the risk ratio 
was applied to all of those ever exposed to asbestos at work since World War II: 
on the reasonable assumption that there is considerable turnover of workers in this 
industry. This meant that the prediction of the total asbestos-caused cancer was 
four to five times what was expected in current workplace exposure to asbestos. If 
the same turnover ratio had been applied to the other industrial carcinogens, the 
level of lung cancer attributable to workplace exposure to just these six substances 
would have been twice as high as the current total of lung cancer in the United 
States. 
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tical problem that it may not have located all of the cancer deaths 
among the groups studied. From this point of view, it would seem 
plausible to select the high point in the estimated range — perhaps 
40%, or fully ten times as high as set by Doll and Peto through their 
more intuitive procedure. 

However, the Estimates Paper has been subjected to withering 
criticism, especially of the basic logic of its argument. The problem is 
that the key ratio which it uses - the excess risk of cancer from ex- 
posure to a substance - is derived from studies of career workers in an 
industry who have long and intense exposure to very dusty plant con- 
ditions. These ratios were then applied to the entire population now 
employed in these industries who might have been exposed to the car- 
cinogenic substance, with no verification that they actually had been 
exposed, let alone to what degree (especially in plants now designed 
with many more safeguards precisely because the risks are known). 
While it is likely that there is no absolutely safe threshold of exposure 
to asbestos, for example, everyone agrees that there is a strong rela- 
tionship between degree of exposure and magnitude of risk. Yet the 
Estimates Paper took a risk ratio from a group of long-time insula- 
tion workers who had been closely exposed to asbestos in their jobs 
for decades, and then applied this factor to fully ten percent of the 
U.S. male population to generate their cancer estimates from this 
source. As Doll and Peto argue, this procedure is as illogical as it 
would be to infer that because it has been shown that 30% of long- 
time heavy smokers get lung cancer, therefore 30% of non-smokers 
will get lung cancer because they live, work, and breathe in the same 
room as smokers. 

The debate continues to rage between those who worry that the 
contribution of the workplace environment to the cancer toll may be 
in the order of 20 or 30 or even 40%, and those who set it at the 
much more ‘‘modest’’ level of 4% or so. It is not necessary to my 
argument to express a verdict on this heated controversy, which surely 
reflects underlying political values as well as pure scientific 
methodology.* 


*] should add this observation about the scientific issues. While, by and large, it is 
not possible to identify and distinguish the cancer caused by an exposure at work 
(e.g., asbestos-caused as opposed to smoking-caused lung cancer), there are some 
so-called ‘‘signature cancers’’ which do permit some cross-checking of the 
Estimates Paper predictions. The best such example is mesothelioma, which is pro- 
duced only by exposure to asbestos. One can count roughly the number of these 
malignancies now occurring, apply to this number the ratio of excess cancers of 
other types, derived from detailed epidemiological studies (e.g., the 1.5 lung 
cancers for every mesothelioma case found by Selikoff), and thence estimate the 
occupational component in the latter. We now have a number of close analyses of 
asbestos, !5 the most serious workplace carcinogen, and the consensus seems to be 
that workplace exposure accounts for somewhere between 1 and 2% of the annual 
cancer toll (rather than the 13-18% prediction in the Estimates Paper). A similar 
analysis by Doll and Peto!¢ of the estimates of nickel-produced cancer, involving 
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The absolute number of occupational cancer deaths is more than 
high enough to warrant an urgent effort to clean up our work en- 
vironment. ** 

The same sense of urgency should apply equally to the system of 
workers’ compensation. Table 3" takes the Doll and Peto study of the 
dimensions of occupationally-produced cancer, by far the most de- 
tailed analysis, and applies to the Ontario cancer figures their percent- 
age estimates of occupational cancer deaths at each site. 


Table 3 


Estimated Occupational Cancer Deaths 
and 
Workers’ Compensation in Ontario 


| Cancer Doll & Peto Ontario Reported Allowed 
Site %Est. - U.S. Calculation to WCB Fatal 
Lung 12.5% 425 68 (unspecified) 
Larynx 2% 3 2 oe 
Nasal-Sinus 18% 10 14 is 
Gastro- 
intestinal 10% 153 7 a 
Bone 3% 2 0 bk 
Skin (not 10% i 2 ie 
Melanoma) 
Prostate 1% 10 0 a 
Bladder 8% ay) 1 7 
Leukemia 8% 56 1 x 
Total 703 95 (*13,5%) 44% (6%) 


the ratio between lung and nasal cancer in the relevant epidemiological studies, 
showed that the Estimates Paper implied that nickel itself would be producing ten 
times as many nasal cancers as the total number now reported at this site in the 
United States. Reflection on these critical analyses leaves me dubious that one can 
affirmatively rely on the Estimates Paper for its radical hike in the projected 
dimensions of occupational cancer. 


**In that connection, one must not ignore this feature of the Population At- 
tributable Risk Percent procedure used in the Estimates Paper. The fact that the 
latter attributed a certain portion of cancer to the workplace-20% or 40% or 
somewhere in between-does not imply that this is the so/e cause of this proportion 
of cancer cases. Generally, cancer is produced by a constellation of causes 
operating at different phases in the development of the malignancy. For example, 
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From this simple analysis one would conclude that toxic exposures 
in Ontario workplaces produced approximately 700 cancer fatalities 
a year in this province.* But the Ontario Board is now compensating 
only 65 cancer cases a year (66 in 1979 and 64 in 1980), of which 
about 40 a year are for fatalities (33 in 1979 and 44 in 1980). This is 
less than 1 out of 17 occupational cancer fatalities predicted by the 
conservative end of the scientific debate, let alone the one out of 
every 75 deserving cases predicted by those of more radical persua- 
sion. Looking at lung cancer in particular, the Doll and Peto analysis 
would estimate 425 occupationally produced lung cancer deaths an- 
nually, but the Ontario Board compensates only a tiny fraction of 
them.** 

The financial dimensions of this gap are startling. The average 
total cost of a compensated cancer claim - medical aid, disability 
benefits, and survivor benefits — could easily be $250,000 in current 
dollars (especially once the benefits for surviving dependents are 
reformed as proposed in the White Paper). Simply to do a more 
adequate job in compensating a conservative estimate of occupa- 
tional cancers - which is only one aspect of the overall industrial 
disease problem - would add nearly $150 million to the annual cost 
of compensation benefits in Ontario (or about 25% of the total cur- 
rent cost of workers’ compensation). Another way of putting it is 
that 650 workers (or their surviving dependents) who fall victim to 
occupational cancer each year are being deprived of $150 million in 
benefits which the law had promised them. 


alcohol and smoking together are much more carcinogenic than is either by itself. 
Even starker is the multiplicative effect of smoking and asbestos exposure in pro- 
ducing lung cancer. The PARP approach logically assumes that the various causes 
should add up to a minimum of 100% of the cancer total, but there need not be a 
particular ceiling. And if we have reason to believe that work may be one signifi- 
cant element in the entire set of factors producing 20% of the cancer toll, for ex- 
ample, even though the dominant factor in many of these cases was smoking or 
diet, this fact is terribly important for public policy, if only because it may be 
much easier to control the workplace variable than it is to change the diffuse 
lifestyle habits of millions of people. 


*I appreciate that this is a rough estimate. Among other things, the Doll and Peto 
percentages are based on U.S. cancer figures (although the epidemiological studies 
on which they draw come from countries around the world, including Canada). 
Thus these percentages cannot automatically be translated into Ontario numbers. 
But if one considers the composition of Ontario industry—with its uranium mining, 
nickel refining, steel mills, chemical plants, and asbestos manufacturing-it is fair 
to assume that U.S.-wide cancer estimates may well be modest for the province. 


**One cannot perform the same types of calculations in the case of the other 
seriously disabling diseases, because these overall estimates of the causes of the 
disease are simply not available. We can be confident, though, that there is a 
significant shortfall in the level of workers’ compensation for these diseases as 
well. For example, about 3,000 Ontarians die annually of non-malignant 
respiratory disease, making it one of the five leading causes of death, and one of 
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This is one measure of the shortfall of workers’ compensation in 
Ontario. It is worth reminding the reader of the point made earlier: 
in dealing with occupational cancer (and other serious industrial 
diseases), the Ontario board is the best in Canada (which, as a 
whole, is far ahead of the United States). The Ontario Board was 
the first in Canada to compensate workers for any type of lung 
cancer (in 1950 for coal tar exposure), the first to compensate for 
lung cancer among foundry workers, for asbestos-caused lung 
cancer in the absence of clinical asbestosis, for laryngeal and 
gastrointestinal cancer among asbestos workers, and so on. It is con- 
tinually in touch with and prepared to adopt new judgments and 
policies from other jurisdictions. The statistics testify to this attitude: 
through 1980, the Ontario Board had compensated a total of 547 
cancers, all the other Canadian Boards less than 250 (Quebec being 

“next with 137, the British Columbia Board with only 18). In depict- 
ing the inadequacies of the Ontario Board’s response to the 
challenge of industrial cancer, then, we are seeing the results of the 
most receptive of these programs. 


C — Statutory Obstacles 


Of course, it is not enough to understand the dimensions of the 
problem. Our objective is to change the system so as to solve the 
problem. But intelligent reform requires a clear-eyed view of the ac- 
tual causes of the difficulty within the current program. The first 
possibility is the statute itself. 

Industrial disease has historically been treated as the legal step 
child of the workers’ compensation regime. Only gradually has this 
badge of second-class status been removed. Even yet the process is 
unfinished, as exemplified by the fact that under the current statute 
the basic condition entitling a person to benefits is a ‘‘personal in- 
jury by accident arising out of and in the course of employment’’ 
(S.3 (1)). Industrial diseases have a provision of their own, tucked 
away at the back of the statute, under which, ironically, a person 
disabled as a result of the disease is ‘‘entitled to compensation as if 
the disease was a personal injury by accident”’ (S.122 (1)). 


only two (along with cancer) whose mortality rate is rising. This is also one of the 
leading causes of hospital morbidity in the Ontario population. At the same time 
there is a growing accumulation of evidence, set out in detail in Dr. Yassi’s Report, 
to the effect that workplace exposure is a significant contributor to these diseases, 
especially in the more dust- or fume-laden environments. But only about 115 com- 
pensation claims are allowed each year for chronic respiratory diseases, the vast 
majority of which are for the pneumoconioses (such as silicosis or asbestosis). 
While chronic obstructive lung disease is the major contributor to mortality and 
morbidity from respiratory disease generally, only 28 compensation claims were 
allowed for these in 1980, of which only 5 were for chronic bronchitis. 


25 


The reason for this roundabout statutory route is that industrial 
diseases have always been subject to special definitions and limita- 
tions. Under the original statute enacted in 1913, ‘‘industrial disease’ 
was confined to the six diseases listed in Schedule III of the Act, 
along with corresponding industrial processes which were presumed 
to be their respective causes. Gradually the list was expanded by the 
legislature to encompass a total of 15 diseases, although typically this 
was done rather gingerly.* Silicosis and the other pneumoconioses 
were added in 1926, with a condition of five years’ exposure inside 
Ontario (for the same reason). Cancer was first named in 1932 for 
workers exposed to coal tar, but the intention was to include only 
skin cancer which was made explicit by the legislature by 1942. 
Equally important, throughout this period the worker was disen- 
titled to recovery for an industrial disease unless the claim was made 
within 12 months of his exposure at work in Ontario. This condition 
was first found untenable in the case of silicosis, for which it was 
raised to two years in 1933 and to five years in 1942. In 1944 the time 
bar was dropped entirely, in recognition of how inapt such a statute 
of limitations is for progressively developing and slow-to-manifest 
diseases such as ‘‘lead poisoning, phthisis, silicosis, cancer, and 
malignant cancers of the skin.”’ 

Not until after World War II did Ontario dispense with the hurdle 
of requiring a legislative judgment about whether a particular disease 
could be attributable to the workplace. The Board was given the 
authority to add diseases to Schedule III and thus give workers the 
benefit of the statutory presumption (S.122(16)). As well, added to 
the statute in 1947, was a generic definition of industrial disease 
which included not only the scheduled diseases but also ‘‘any other 
disease peculiar to or characteristic of a particular industrial process, 
trade, or occupation’’. This permitted the WCB to develop policy 
guidelines for a variety of new diseases, one key early illustration 
being the Board’s path-breaking decision (in 1949) to compensate 
lung cancer from coal gasification works.** 

The redraft of the Workers’ Compensation Act which followed 
the government’s White Paper will remove all the remaining badges 
of second-class status for industrial disease claims: 


*A good illustration is the 1917 Amendment which added ‘‘miner’s phthisis’’ to 

the list, but inserted a requirement of 3 years’ residence in the province in order to 

avoid “‘the danger of Ontario being made a hospital so to speak by workers com- 

ue in from other places in advanced stages of the disease and getting pensions 
elec 


**The Board’s inclination to use this general statutory provision to develop de- 
tailed criteria for compensating occupational cancers, rather than relying on the 
Schedule III approach, has generated a great deal of controversy and will be con- 
sidered later in the text. 
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(i) The key to benefit entitlement will be industrial ‘‘injury”’ 
rather than ‘‘accident’’, and this explicitly includes ‘‘the result 
of industrial disease.’’ A worker suffering from a disease will 
be able to take advantage of the general presumption in 
favour of a claim (S.6(7)). 

(ii) The generic definition of ‘‘industrial disease’’ is broadened to 
include not just diseases peculiar to an industrial process but 
also those which result ‘‘from exposure to a substance relating 
to a particular process.”’ 

(iii) A compensable disease will now include ‘‘a condition which is 
a precursor to an industrial disease’’, thus explicitly entitling 
the WCB to compensate workers whose medical conditions 
are such that the Board feels they should be removed from 
further exposure to the substance. 

(iv) The statutory presumption for scheduled diseases is to be 
available to any worker ‘‘who at or before the date of the in- 
jury was employed in the process mentioned...’’, not only 
workers still employed ‘‘at or immediately before...’’. 


In redrafting a workers’ compensation statute it is important to 
specify the legislative intent that the victims of industrial disease 
receive the same consideration as the victims of industrial accidents. 
We should be under no illusion that changing the words on the 
statute books is sufficient to achieve this treatment in practice. The 
important legal barriers were. removed back in the Forties. The cur- 
rent Ontario statute gives industrial disease claims as favourable a 
reception as any in Canada. To the extent that obstacles lurk in the 
current statute, the Board has shown itself adept at overcoming 
them. Infectious diseases such as hepatitis have regularly been comp- 
ensated, although one would hardly label them peculiar to a parti- 
cular industrial process. Even workers who have shown clinical 
symptoms of a disease, but who were not yet at the stage of actual 
disability, have been given compensation in order to facilitate their 
removal from a workplace before serious damage occurred. The 
source of the gap which we saw earlier between the current level of 
occupational cancer (or other disease) and the number of cases 
actually being compensated is not to be found on the face of the 
statute itself. 


D — Procedural Hurdles 


If the workers’ compensation statute is not the real cause of our 
problem, might it be the procedures used in handling workers’ 
compensation claims? This is often identified as a major source of 
the difficulties in the United States under its essentially private-law 
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model of workers’ compensation.'’ Just as in Canada, the American 
legislation says that the employer’s liability for its employee’s injury 
is strict, based on occupational connection rather than fault. But 
American employers typically protect themselves against this liability 
through a private insurer (or they self-insure). Unless a claim is clear 
and accepted voluntarily, the injured employee must pursue recovery 
through an adjudicative proceeding, either in court or in front of an 
administrative tribunal (if the latter, always with ample scope for 
judicial review). For the claimant in an occupational cancer case - 
where there is always room for scientific debate, and the financial 
stakes are high - the chances are strong that the claim will be con- 
tested and the road to recovery will be long and arduous. 

The employee must first hire a lawyer to assemble both scientific 
evidence about the disease and exposure evidence from the 
workplace necessary to sustain a claim. Either the claimant must 
have the resources to pay for the lawyer, which is unlikely, or the 
lawyer must be willing to accept a contingent fee out of the prospec- 
tive award, one which may be subject to statutory limits in the case 
of workers’ compensation. This evidence must then be presented to 
a judge, jury, or administrative tribunal in the artificial format of a 
trial-type hearing, with the scientific judgments having to be made 
anew in each case, and then defended on appeal. It is no wonder 
that such a tiny proportion of occupational cancer cases are ever 


made, let alone won.* 
Anyone who views these procedural factors as the chief hurdle to 


compensating industrial disease cases in the United States would 
have his eyes opened by the comparative lesson from Ontario.’ The 
Ontario WCB administers a comprehensive public insurance fund, 
and thus has no profit motive to fight valid claims in order to force 
compromise settlements on the worker. It will conduct an active in- 
vestigation on any claim which is initiated by an employee filling out 
a simple form on his own or with the assistance of his doctor, his 
union, or his employer. There are no longer any artificial time limits 
for launching the claim; indeed, the Board never treats a claim 
which it has rejected as res judicata in the face of changing scientific 
knowledge about industrial disease. Rather than forcing the 
employee to hire a lawyer to positively marshall the evidence in the 
difficult cases, the Board takes it upon itself to conduct the 
necessary review of the medical literature. It occasionally sponsors 


*The problems I have noted are essentially the same as would be encountered by 
someone in Ontario who wanted to launch a common law tort action for a cancer 
caused by a non-occupational source: perhaps the manufacturer of a carcinogenic 
food product or the emitter of an environmental pollutant. The practical pro- 
cedural obstacles are high enough, or so I was told by the top tort litigators in this 
province, that there has never been such a claim in the Ontario courts. 
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epidemiological studies of its own (or in tandem with the govern- 
ment), and can call on its own investigators or government 
hygienists to develop the evidence of workplace exposure. Once 
judgments have been made about a particular process or workplace, 
these will be expressed in general policy criteria which will govern 
future cases without the need for later claimants to replough the 
same ground. Indeed, the Board will even mount an outreach pro- 
gram to inform Ontario doctors of newly discovered hazards to 
which their patients may have been exposed, and, on occasion will 
even try to contact the exposed employees (through their present or 
former employer or union) to tell them that they may have a valid 
compensation claim. 

I do not mean to paint too rosy a picture of workers’ compensa- 
tion procedure in Ontario. While each of these features operates in 
principle, there are unquestionably deficiencies in practice, as our 
research has disclosed. But this type of procedure, warts and all, 
would be viewed as a utopian dream by reformers of workers’ 
compensation in the United States. And it works remarkably well 
for the general run of accident claims in this province. I have already 
noted that the WCB rejects only 1% to 2% of claims made on their 
merits, and gets the first cheque in the mail in a median time of ten 
days. Perhaps a fairer comparison for these disease cases would be 
the extended disability claims, which are processed within a median 
period of about five weeks, with a rejection rate of just 15% (for 
fatal accident cases). But the same Ontario Board” takes about 
seven months to make and communicate a decision about a cancer 
claim and rejects three out of every five cancer claims made. The in- 
ternal review procedures of the Board - which comprise both 
scrutiny of potentially adverse decisions by the Claims Review 
Branch before the decision is made, and a two-step appeal process if 
the adverse decision is confirmed and issued - regularly overturn 
more than half the decisions rejecting accident claims. But in our 
analysis of industrial cancer cases we did not find a single rejection 
which was altered on review or appeal. 

In sum, the Ontario worker who believes he is suffering from an 
occupational disease does not face the bleak prospect of litigation, 
employer appeals, and legal fees as does his counterpart south of the 
border. But the meagre chance of ultimate success has had much the 
same depressing effect on the possibility that someone will actually 
make the claim. The total number of cancer claims made to the 
Ontario Board has never amounted to more than 100 in any one 
year; less than one-seventh of what Doll and Peto conservatively 
predict to be the annual total of occupational cancer deaths in the 
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province. And, to reiterate my earlier observation, the Ontario WCB 
is the most receptive of any Canadian Board to occupational cancer 
claims. 


E — The Intractable Character of Industrial Disease 


The foregoing points to another explanation. The intrinsic features 
of an industrial disease claim, by contrast with an industrial acci- 
dent, make the former inherently more difficult for any system of 
workers’ compensation to handle, irrespective of the legal or pro- 
cedural shape which the program takes.?! 

A typical accidental injury follows immediately on the mishap 
taking place in the plant. When a worker falls, or is cut, or is involv- 
ed in a collision, the occurrence of the injury is visible to the naked 
eye. Simple common sense suffices to make the occupational con- 
nection. By contrast, if a worker is exposed to a toxic substance such 
as asbestos, coke oven emissions, or radon daughters, a malignancy 
may not manifest itself for ten, twenty, or thirty years. In the mean- 
time, what happens inside the worker’s body is invisible and little 
understood. 

Nor can one tell, by examining the cancerous growth itself, what 
kind of exposure may have produced it. There are some malignan- 
cies whose specific cause is fairly well-established: mesothelioma and 
asbestos, angiosarcoma and vinyl chloride. By and large, though, 
almost all cancers (as well as cardiovascular or chronic obstructive 
lung diseases) can be produced by a number of sources, some inside 
and many outside the workplace: lung cancer from smoking or coke 
oven emissions, leukemia from therapeutic radiation or benzene, 
liver disease from alcohol or chlorinated hydrocarbons, bronchitis 
from smoking or sulphur dioxide fumes. When the pathologist ex- 
amines the diseased tissue, he will not be able to tell which came 
from which. Indeed, the current theories suggest that many of the 
cancers are the result of a conjunction of factors. some occupational 
and some not, each operating at different phases in the initiation or 
the promotion of the disease. The ultimate judgment about cause 
and effect must rest, then, not on common sense appraisal of facts 
visible to the eye, but upon delicate and sophisticated scientific 
theories about the cellular structure of the body. This presents dif- 
ficult problems for those trying to administer fairly a system of 
compensation for only work-based disabilities. 

The first problem is the still-controversial character of the science 
of cancer. Ethical restraints preclude controlled, laboratory-type ex- 
periments on live human beings, e.g., deliberately exposing a 
selected group of workers to a potentially toxic substance and then 
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following this group for a decade or two to see whether a 
statistically-significant excess number of cancers was produced (in 
comparison with a matching control group). All the scientist can do 
is try to find and follow a group of workers who happened to have 
been exposed to a substance (which now appears to be dangerous) 
and to see what the results were. The problem with such “‘natural 
experiments’’ is that it is always difficult to isolate the impact of the 
substance under examination from other possible causes of cancer. 
Reasonable scientific assurance requires a number of confirmatory 
studies whose data can be sifted and compared for these confound- 
ing factors. But any one such epidemiological study takes a great 
deal of resources and even more time (to make sure that all of the 
cancers occurring in the group are identified and counted). By the 
time a sufficient number of studies have accumulated to produce a 
scientific consensus, as in the case of asbestos, it may be far too late 
to help many victims. 

That prospect is obviously intolerable to those responsible for the 
protection of workers, consumers, and all those who live and 
breathe in the general environment. Hence the reliance in their 
prevention programs on laboratory experiments on animals — sub- 
jecting rats for a short period of time to doses of a suspect substance 
far in excess of what a human would ever be exposed to in a 
lifetime. The saccharin case illustrates how complex and how con- 
troversial is the reasoning through which the findings from these 
kinds of animal experiments are translated into judgments about 
carcinogenicity for humans. 

But the compensation system must make a far more difficult 
judgment than must a prevention system. It is sufficient for the lat- 
ter, to justify a health standard, that there be some epidemiological 
evidence that some number of people are exposed to some risk of 
cancer. Indeed, even evidence of malignancy induced in rats in a 
highly artificial experiment may be considered warning enough to 
take action to guard the public from probable harm, especially if the 
safeguards are readily feasible. But workers’ compensation does not 
seek (at least directly) to guard an indeterminate number of people 
against an indefinite (but greater than zero) risk of cancer in the 
future. Rather it seeks to identify and to compensate those in- 
dividuals whose cancer was in fact produced by a workplace ex- 
posure in the past. We may feel that we have enough evidence to 
suspect the carcinogenic quality of an industrial process in principle. 
But this does not mean that we can safely conclude that this in- 
dividual claimant actually suffered his cancer as a result of his ex- 
posure to this process. 

There are two gaps in the argument. The first is practical. 
Epidemiological studies may have been done in one (or more) plants 
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among groups of workers whose exposure to different levels of emis- 
sions was checked and verified. How do we know that the same 
relative excess risks are valid in different plants, among groups of 
workers who vary in age, background, and life style, who may have 
been exposed to very different levels and under quite different con- 
ditions: or, worse yet, whose past exposure is unknown because 
nobody thought to record it until the publication of studies showing 
that there was a problem. 

The more profound problem is logical in character. Take the 
Dofasco Foundry Study for example.” A group of 435 workers was 
followed for a period of 10 years. A total of 8.4 cancers were 
predicted in a group of this type. In fact, 18 cancers developed, 
roughly double the number expected. This excess rate in a sample of 
this size was enough, presumably, to warrant the statistically- 
confident judgment that the foundry process was carcinogenic, re- 
quiring steps to reduce the risk to the current work force (if this had 
not already been done). But what does it tell us about the cancers 
which occur to Dofasco workers who have already been exposed? 
No more than that there will be one extra cancer from exposure to 
the foundry operation for every one which this work force would 
have experienced in any event. But this statistic does not identify for 
us which is which. Yet the WCB is charged with the legal responsi- 
bility of distinguishing those cancers which did and those which did 
not ‘‘arise out of and in the course of employment’’. The inherent 
and intractable problem posed by industrial cancer to workers’ 
compensation, then, is that the law contemplates an absolute yes or 
no judgment about the individual case - was this cancer actually 
produced by a workplace exposure? - but even the best 
epidemiological study and exposure evidence (if we are lucky enough 
to have these) give us only statistical probabilities about the group as 
a whole. 


F — How Should Workers’ Compensation Approach 
Industrial Disease Claims? 


1. Case-by-Case Adjudication or General Standards? 


The inherent difficulty in identifying the specific cases of cancer (or 
other disease) which are attributable to the workplace is not simply a 
matter for scientific regret. It is the source of real human hardship. 
Every year many hundreds of industrial disease victims or their 
families are unable to substantiate the claim for the workers’ comp- 
ensation benefits which Ontario law has promised them in principle, 
and which they so badly need in fact. The growing consciousness of 
the nature and dimensions of industrial disease has led to insistent 
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calls for reform which would help close the gap between the pro- 
gram’s promise and its performance. 

What kinds of changes would be responsive to the call? It is not 
my intention to make specific recommendations about the criteria 
which should be used by the WCB in evaluating particular industrial 
disease claims (e.g., lung cancer among uranium miners). I do not 
pretend to have the scientific competence to pass judgment on the 
scientific issues at this level.* What I will do is clarify the principles 
of compensation policy which are implicit in these judgments and 
sketch a somewhat different legal and procedural framework to im- 
prove the performance of workers’ compensation in identifying oc- 
cupational disease. 

We should be under no illusion, though, that an industrial disease 
will ever be anything but a conundrum as long as we try to fit it 
within a program which requires a judgment about the cause of the 
disease. The only sure ‘‘solution’’ to the puzzle would be to absorb 
workers’ compensation into a comprehensive disability insurance 
scheme. Rather than concern itself with what caused the disease, 
such a compensation program would focus on the impact of the 
disease, the needs felt by its victims, and what can and should be 
done by way of monetary reparation. By definition, the easiest way 
to insure that all victims of occupational cancer, for example, secure 
compensation for lost earnings is to extend this benefit to victims of 
any cancer, whatever its source. 

But any such general disability scheme raises major issues extend- 
ing far beyond reform of workers’ compensation itself, issues which 
I shall tackle in the next Chapter of this Report. Not surprisingly 
Ontario employers are dubious about the ability of the economy to 
handle such a new social benefit, especially at the current time. In- 
terestingly, many trade unions and injured worker groups were also 
concerned about the implications of comprehensive disability comp- 
ensation - e.g., for the level of benefits or the source of financing - 
and wary about abandoning workers’ compensation as a separate 
and distinct program paying generous benefits financed through 
assessments on employers alone. But this means that any ideas for 
changing workers’ compensation to make it more adept at recogniz- 
ing and compensating those diseases actually caused by the 
workplace must also respect the limits of such a program. The law 
and process of workers’ compensation must give it a reasonable 


*However, Dr. Yassi has assembled and analyzed a vast amount of material which 
I expect will contribute to illumination of the current issues in Ontario. I anticipate 
as well that the Royal Commission on Asbestos will be making specific proposals 
regarding that highly-contentious substance. 
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chance at filtering out those diseases not attributable to the 
workplace and seeing that these cases do not draw on a benefit pro- 
gram financed by employers alone. 

Of course, workers’ compensation, like any human enterprise, is 
inherently prone to error, especially in trying to bridge the logical 
gap between epidemiological statistics and individual cases. In- 
evitably there will be claims in which a person is allowed compensa- 
tion even though his cancer was not actually the result of his work. 
There will also be cases where a person is denied compensation even 
though his cancer was in fact due to exposure at work to a toxic 
substance which no one has yet suspected is carcinogenic. The 
assumption of the law, in principle, is that the second kind of error 
(in the jargon of decision-making, a false negative verdict) is worse 
than the first (a false positive verdict). In simple human terms, it is 
worse that an individual worker and his family be denied the income 
maintenance they need and to which they are entitled, than that the 
general fund should pay out one extra claim which, as later scientific 
evidence shows, could not really have arisen ‘‘out of and in the 
course of employment’’. The proposed language in the new Ontario 
Bill is specific: whenever there is doubt about any claim, and the 
probabilities are equally balanced, that disposition is to be made 
which is more favourable to the claim. But this statement of the 
burden of proof requires a fair balance in the relative probabilities. 
It would not permit the WCB to compensate ai/ victims of cancer 
wherever there is any chance, no matter how speculative, that this 
was due to workplace exposure. The latter would be a way of 
guaranteeing that all deserving occupational cancers were swept into 
the net. But it would do so by tacitly moving near a comprehensive 
scheme, but only under the guise of workers’ compensation, and 
thus without addressing the issues of principle involved in the design 
of a general disability scheme. 

With these prefatory remarks, what can be done that is compati- 
ble with retention of a distinct workers’ compensation program? 
One approach would be simply to treat industrial disease cases as we 
now treat industrial accident claims. All artificial definitions, provi- 
sions, and obstacles in the statute would be stripped away, and every 
claim would be subject to the same legal inquiry: did the injury and 
disability in question ‘‘arise out of and in the course of employ- 
ment?’’ Within this general umbrella language, the facts about any 
particular disease claim would be assembled, analyzed, and ad- 
judicated, with the WCB extending to the claimant the benefit of the 
burden of proof in any case where the probabilities were closely in 
balance. 

Unquestionably there is appeal in this simple, straightforward ap- 
proach to the problem (the one which has been adopted in 
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Manitoba, for example). After all, as we have seen, accident 
claimants have never encountered the difficulties experienced by 
disease victims in establishing the occupational connection required 
by the law. Perhaps the reason for the uphill struggle of industrial 
disease claimants is that the tacit function of special definitions of 
disease - whether contained in the Act and its Schedule or in the 
WCB’s policy guidelines — has been to confine compensable diseases 
to only those cases where there was strong and incontestable 
evidence of occupational connection, and where the dimensions of 
the burden were predictable. After all, in the 35 years since the 
enactment of the general definition of industrial disease in the Act, 
the Ontario Board has compensated only 10 cases of occupational 
cancer in situations not addressed by the Schedule or by policy 
guidelines, even though the latter still cover only a fraction of the in- 
ternationally recognized carcinogens. 

Although I sympathize with the urge to treat diseases in a way 
which is legally symmetrical with accidents, this would be a mistake, 
and be counterproductive for the disease claimant. Whatever the law 
might say, the fact is that important real-life differences exist 
between the typical traumatic accident and the long-latency disease. 
As I explained in the previous section, the intuitive, common sense 
evidence which is sufficient to establish the workplace connection 
for someone who has a broken leg, for example, which he says is 
due to falling off a ladder at work, is simply not available for the 
victim of lung cancer, which might have been initiated by any one of 
a number of insidious environmental sources operating long ago. If, 
as is true in the accident case, every cancer claim were to be treated 
on its own merits, then the necessary analysis of the scientific 
literature and investigation of the industrial process would have to 
be undertaken anew for each claim, always subject to challenge 
from the employer. Not only would this be a needless waste of the 
resources of the workers’ compensation system (to the detriment of 
other claimants), but it would erect far too high a barrier for 
individual claimants, even where there should be no doubt about the 
occupational relationship. Ample testimony to the latter fact can be 
found not only in those American jurisdictions which use the case- 
by-case approach in their workers’ compensation programs, but also 
in Ontario tort law which now gives the same treatment to the per- 
son whose cancer was triggered by exposure to a carcinogenic pro- 
duct - and thus is actionable at least in legal theory. 

Thus, rather than have the Board rely simply on particularized 
adjudication of industrial disease claims under the umbrella of a 
broad statutory definition, I believe it is much more sensible to 
develop intermediate standards for different types of diseases and 
workplace exposures, under which the Board can appraise individual 
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claims.* This legal technique invites the WCB to take the initiative in 
the area, to marshall its resources for a systematic review of a newly 
appreciated cancer problem, for example, even to commission and 
fund the kinds of research which may be required; and when the 
Board reaches a conclusion that there is an occupational connection, 
to express this in a general presumptive standard. Once this task has 
been completed, all future cancer victims who satisfy the standard 
will be able to rely on it for a comparatively quick, easy, and routine 
grant of their claims. 


2. Statutory Schedule or Policy Guideline 


I found a widespread consensus in my inquiry in Ontario that 
general presumptive standards should continue to be the basic tool 
for evaluating industrial disease claims. But there is sharp debate 
about the form which these standards should take. In Ontario 
workers’ compensation, they have traditionally been of two types: a 
statutory schedule or a policy guideline. While listing diseases in 
Schedule III of the Act was the historic route to compensation for 
industrial disease - including skin cancer from exposure to coal tar 
or pitch - more recently the WCB has strongly favoured the use of 
policy guidelines specifying which diseases will satisfy the generic 
definition: ‘‘disease peculiar to or characteristic of a particular 
industrial process.’’ Almost all occupational cancers are now 
adjudicated according to such policy criteria. In the course of my 
inquiry, a number of unions and injured worker groups pressed for a 
return to the Schedule approach as the means of closing the gap 
between the potential scope of industrial disease and the cases now 
actually being compensated. 

The real difference between the two does not lie in their legal 
form. While the Schedule is attached to the Act, as a practical mat- 
ter the Board would make the decision about which diseases are to 
be included in it; and the Board’s policy guidelines are now almost 
as accessible to interested parties as is the statute itself. 

The real difference is in the substantive content of the two types 
of standards. The Schedule consists of two columns, one for a 
description of the disease, the other for the industrial process which 
gives rise to it. For skin cancer, for example, Column | lists 
‘*epitheliomatous cancer...’’, and Column II cites ‘‘handling or use 
of tar, pitch, bitumen, mineral oil or paraffin or any compound, 


*Lest there be any misunderstanding, let me make clear now that I do not envisage 
this as the sole route to compensation for disease victims, to the exclusion of the 
general residuary definition. Indeed I believe that the Board should make much 
more extensive use of the latter statutory provision than it has hitherto done, ina 
manner which I shall explore later on. 
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product or residue of any of these substances.’’ If someone with 
skin cancer shows that he did use these substances at work, he is 
presumed to suffer from the industrial disease (S.122(9)). By con- 
trast, the policy guidelines issued by the WCB are far more specific 
in their criteria. For example, while the Board has accepted that lung 
cancer among coke oven workers is an industrial disease peculiar to 
and characteristic of the steel industry, its guideline goes on to 
require minimum exposure periods for topside work (five years), 
mixed side oven/topside work (ten years), and side oven work (fif- 
teen years), as well as minimum ten-year inception or latency periods 
between first exposure and appearance of the lung cancer, and max- 
imum cessation periods between the last occupational exposure and 
the appearance of the cancer (15 years for smokers and 20 years for 

’ non-smokers). 

Not all policy guidelines are as restrictive as this, although the 
criteria for accepting lung cancer among foundry workers are even 
more so (with 20-year minimum exposure and 20-year minimum 
latency periods, along with 15- and 20-year cessation intervals for 
smokers and non-smokers respectively). Guidelines for asbestos- 
produced gastrointestinal cancer have a qualitative exposure require- 
ment - a ‘‘clear and adequate history of exposure...of a continuous 
and repetitive nature...a manifestation of the major component of 
the occupational activity’’ - to go with the quantitative latency re- 
quirement - ‘‘a minimum interval of 20 years since first exposure.”’ 
The current guideline for lung cancer due to radon gas and radon 
daughters in uranium mining requires a minimum 10-year latency 
period, and then the evaluation of such factors as geographical loca- 
tion, duration, and intensity of exposure, smoking history, year of 
entry into mining, previous underground exposure in non-uranium 
mining, age at start of exposure and age when lung cancer first 
appears. The least restrictive guideline is that for lung and sinus 
cancers from exposure to the nickel smelting process at International 
Nickel, which now requires only a minimum exposure of either 3 or 
6 months (depending on the smelter in question). 

It is obvious, then, that the typical policy guideline constitutes a 
much stiffer hurdle to establishing an occupational cancer claim 
than does an entry in Schedule III. While claims which do not meet 
these explicit criteria are ‘‘to be individually judged on their own 
merits’, and ‘‘the benefit of reasonable doubt applies’’ in favour of 
the claim, the fact of the matter is that it is unusual for the Board to 
accept a claim which does not meet its guideline.* It is natural, then, 


*One important exception to this which we encountered was the exposure require- 
ment in the old guideline for lung cancer among uranium miners. The Board 
regularly granted claims which did not satisfy this factor until finally it dispensed 
with a precise numerical requirement in favor of the qualitative judgment noted 
above. 
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for those who want to expand the level of compensated industrial 
disease to advocate elimination of these restrictive criteria; thus 
permitting any worker who develops lung cancer, for example, after 
exposure at work to asbestos or coke oven emissions to receive 
workers’ compensation as a matter of course. Buttressing this 
general policy objective is a strong body of scientific opinion that 
there is no absolutely safe threshold requirement and that latency 
periods vary widely both up and down; thus casting real doubt on 
the precise number selected by the Board. 

To some extent the latter argument misconceives the nature and 
use of a general standard in the compensation context. My own 
reading of the scientific literature persuades me that the safest 
assumption is that there is no level of exposure to a carcinogen 
which is absolutely safe. Suppose, then, that for a particular work 
place in which 10 cases of lung cancer would be expected normally, 
the dose-response curve from an epidemiological study suggests that 
one more cancer will develop from a low level of exposure to a toxic 
substance. This finding would be a very good reason for establishing 
a health standard designed to prevent any such increase in the cancer 
risk. But it would not be a good reason for the WCB to establish a 
legal presumption that any and every lung cancer developing among 
workers previously exposed to this industrial process was in fact 
caused by this industrial exposure. The fact is that 10 out of the 11 
cancers experienced by this group of workers would have appeared 
in any event. 

The function of a general standard in a compensation program is 
to give to diseased workers who satisfy it routine acceptance of their 
claim without requiring specific scientific proof that the disease came 
from workplace exposure. The scientific literature tells us that there 
is some marginal increase in risk even at very low levels of exposure, 
and that some cancers can appear very early or very late following 
this exposure. But it is also clear that the level of excess risk rises 
with the level of exposure (either in time or intensity), and that most 
cases of the disease will appear within certain time frames. When the 
WCB formulates a standard which, realistically, should provide 
automatic compensation to any worker who satisfies it, it is respon- 
sible for sifting through the relevant literature to find the point at 
which it becomes more probable than not that any one cancer will 
be due to workplace exposure. In principle, at least, that point is 
reached when the excess risk is double the normal background 
Tisk,2* 


*The burden of proof as formulated by the draft Act, provides that ‘‘where there 
is doubt on an issue and the disputed possibilities are evenly balanced, the issue 
shall be resolved in accordance with that possibility which is favourable to the 
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While it is important that the Board, in formulating general policy 
standards for compensating disease claims, draw a reasoned and 
responsible line, it is not essential that this be a scientifically 
demonstrable line. Understandably, the decision-making process 
regarding compensation of industrial disease tends to be dominated 
by doctors and scientists. But it is important to appreciate that while 
the question of whether a particular cancer stems from the 
workplace is scientific in character, often the answer cannot yet be 
derived from science. 

For the scientist, the ideal footing for his answer would be an 
. epidemiological study of the effects on humans of exposure to a 
suspect substance, rather than just laboratory bioassays of its effect 
on rats. He would prefer that these studies be conducted on workers 
in the plant in question, or at least in a plant within the region which 
uses a comparable process. The study would need a sizable group of 
subjects with known and measured exposures, matched against a 
valid control group and then followed long enough to pick up 
almost all cancers occurring in both groups. The scientist would also 
insist that the results satisfy standard tests of statistical significance 
about the causal connection. Given all of these factors, the scientist 
would be quite prepared to render his verdict, and the rest of us 
happy to follow it. 

Unfortunately, the lack of strong scientific evidence in the vast 
majority of cases gives rise to the difference between the scientific 
and the compensation perspective. The scientist can answer that we 
do not know yet, that we do not have enough data, that we need to 
await more and better studies. This is the responsible reply dictated 
by the canons of the scientific method. But the WCB does not have 
the luxury of saying that it doesn’t know, that it won’t commit itself. 
The Board has to decide the case one way or the other. If it decides 
not to compensate the claim, this implicitly renders a negative ver- 
dict on the issue of causality. However, the fact that the scientific 
evidence is unclear or debatable no more supports the negative than 


worker”’ (S.6(7)). If an epidemiological study indicates that the excess risk of 
cancer among a group of workers is three-fold, this means that for every cancer 
produced by an outside cause, two were due to exposure at work. Assuming a 
plausible latency period, chances are 2 to 1 that each cancer claim from among 
these workers ‘‘arose out of and in the course of employment’”’ (assuming no 
specific evidence to the contrary). On the other hand, if the excess risk was just 
1.5, chances are only 1 in 3 that any single cancer was due to the job. I do not 
mean to imply that adjudication of industrial disease claims can ever be reduced to 
a matter of simple mathematics. As I shall describe in the text, there will always be 
practical difficulties in translating the scientific studies into usable compensation 
standards. But it does appear that certain of the existing Board guidelines-e.g., the 
one relating to coke oven workers?3-would bear re-examination in light of this 
analysis. 
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it does the positive conclusion on this issue. In this setting the WCB 
must frankly recognize that the scientific material leaves the issue 
unsettled, and that an informed but pragmatic judgment must be 
made about which way the available evidence seems to point. 

Let me offer a hypothetical example. Suppose the Board has 
received claims from several cancer victims who are exposed to a 
chemical while at work at an Ontario plant. There is some 
laboratory evidence of the carcinogenicity to animals of the 
substance. However, the Board’s review of the literature reveals that 
there has been only one epidemiological study of this comparatively 
new industrial chemical. This study was conducted at a plant in 
another country with the same process but with arguably different 
levels of exposure. While there was positive evidence of an excess 
cancer risk, the small sample size meant that the results did not pass 
the .05 level of statistical significance (which means that there is 1 
possibility out of 20 that the results were due to chance). 

My impression of the practice of the Ontario Board is that it 
would be extremely reluctant to grant claims such as these, let alone 
to formulate a policy guideline which would facilitate making and 
adjudicating such claims. The Board doctors would advise that 
further studies were needed, preferably in Ontario, studies which 
would be above and beyond scientific reproach. Perhaps the Board 
officials would console themselves with the thought that these claims 
could be re-opened and benefits paid if and when firm scientific 
findings materialized. 

In my view this approach is not supportable. In the first place, the 
possibility that the heirs of cancer victims may collect workers’ 
compensation benefits years or even decades in the future is no 
substitute for granting the claim now to the diseased worker or his 
widow, at the time they really need it. In the case I have sketched, 
while there is no clear scientific proof of the causal connection, there 
is certainly no scientific disproof either. Instead, what the Board 
does have is cogent circumstantial evidence which, given a plausible 
scientific base, should serve as the basis for a finding that it is more 
probable than not (rather than scientifically certain) that this On- 
tario plant is producing these cancers. Sometimes this initial judg- 
ment from the Board will turn out to have been mistaken in light of 
later and better scientific research. This will be a good reason for the 
Board to revoke or tighten up on its earlier compensation guidelines. 
But the fear that this might happen is no reason for the Board to 
refuse ever to commit itself until it has unimpeachable scientific 
evidence. 


3. Evaluating Claims Which Do Not Meet a Guideline 


The same more flexible set of mind is required of the Board for 
handling claims for diseases covered by a policy guideline but which 
fail to meet all of the criteria in the guideline. Recall that the intent 
of the guideline is to establish a presumptive connection between a 
disease and a workplace wherever there are general reasons to 
believe that the workplace probably caused the disease. The function 
of this legal presumption is to relieve the claimant and the Board of 
the burden of reploughing the same medical-scientific ground in 
every claim. But there will be many cases in which workplace ex- 
posure did contribute to the disease even though this took place in 
circumstances which could not fairly be written into a legal standard 
governing the general run of claims. Thus the fact that the Board 
has formulated a policy guideline must not stand as a legal obstacle 
to an individual worker’s trying to show that his particular facts in- 
volve an occupational connection, even though they do not satisfy 
all of the criteria in the WCB’s guideline. 

On their face, all the Board guidelines promise workers that their 
cases will be treated on their individual merits, enjoying the benefit 
of the doubt. My review of the actual decision-making practice of 
the Board leaves me with the strong impression that this is not what 
happens in practice. The Board treats its guidelines as reflecting the 
best current scientific evidence and is prepared to ignore them only 
in the exceptional case. To be fair to the Board, it is quite prepared 
to change the content of the guidelines themselves to reflect new 
scientific research, and then to reconsider old claims in light of the 
new criteria.*° 

But the more illustrations there are of the latter scenario, the more 
powerful the guidelines appear to be as the exclusive route to 
establishing a disease claim. This attitude has to be changed. There 
must be no implication on the part of the Board that disease claims 
which do not satisfy their guidelines carry some type of presumption 
against their validity. Otherwise, I fear that pressures will build to 
sweep away all limiting criteria in the guidelines themselves. For the 
reasons I gave earlier, this would be a retrograde step in the attempt 
to design a rational and economic procedure for administering this 
part of compensation law. 

How should the WCB view a claim from a steelworker, for exam- 
ple, who suffers from lung cancer but who has not satisfied the ex- 
posure time set out in the coke oven guidelines? The Board must 
recognize that it has to make a practical (not a scientific) judgment 
on the basis of limited evidence, about the most likely cause of the 
disease. It is not a matter of pure speculation and conjecture to look 
to the workplace, because coke oven emissions have been identified 
as carcinogenic in principle (in the Board’s own guideline). On the 
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other hand, a variety of other possible causes exists: work experience 
outside the province, non-occupational exposures, the worker’s per- 
sonal habits and encounters. The Board has to marshall and sift 
through the various clues which are available to decide which is the 
most probable. As to the workplace, it may find that while the dura- 
tion of exposure was deficient by one year, emissions in this plant at 
the time may have been especially strong, and the worker’s actual 
job function may have given him particularly intense exposure. It 
would seem reasonable to infer that a ‘‘higher’’ score by this latter 
dimension could make up for the shortfall in time. Even if the 
evidence in favour of the workplace is less than compelling scien- 
tifically, the real question is how this compares with the alternative 
hypotheses, all of which may have even weaker support on the facts. 
If the latter should be true, the Board must be prepared to grant the 
claim even though it does not satisfy the general guideline. 

Another way to put this point is that the Board must avoid the 
trap of (figuratively) seeing the workplace as the criminal defendant 
in the dock, identifiable as the culprit only if there is strong proof to 
this effect. Rather, the WCB has to make up its mind about which is 
the more likely source, the workplace or some other factor. And in 
the final analysis, the fundamental principle of workers’ compensa- 
tion is that if the relative probabilities are reasonably in balance, the 
doubt about the cause-even the cause of a disease-must be resolved 
in favour of the claimant. 


G — An Industrial Disease Standards Panel 


In the previous Section, I set out my analysis of how a Workers’ 
Compensation Board should approach the question of whether 
diseases are industrially caused and thus compensable. This is a pro- 
blem which I have been discussing and grappling with for the past 
two years. Obviously, I have not come up with a legal formula 
which will solve the problem once and for all. I hope that I have 
demonstrated why there can never be such a magic legal wand to 
identify those diseases caused by the workplace and those which are 
not. At the same time, I believe that a subtle change in the set of 
mind at the WCB will be helpful in closing the sizable gap between 
the estimated number of industrial disease victims and the number 
of successful claimants. I hasten to add that the Ontario Board has 
been at the forefront in expanding the basis for compensating 
seriously disabling diseases, and that it also has the responsibility for 
formulating criteria which will exclude from compensation those 
diseases which are not occupationally caused. But responsible 
guidelines are not the same thing as scientifically demonstrable 
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guidelines. In a world of inevitably limited knowledge, insisting on 
rigorous scientific backing for either general disease policies or ad- 
judication of individual claims will inevitably tilt the balance against 
recognition of real occupational disease cases (as has been shown 
again and again by subsequent evolution of both scientific 
knowledge and the Board’s guidelines themselves). 

To help facilitiate the emergence of this rather different concep- 
tion of compensable industrial diseases, there should be another ac- 
tor in the field: an Industrial Disease Standards Panel. These are my 
reasons for this proposal. 

In conducting my inquiry I was struck by the wide disparity be- 
tween what the WCB actually does about industrial disease and 
what the parties in Ontario think it does When a new disease issue 
looms on its horizon, whether under the impetus of science or 
politics, the Board regularly consults with outside specialists who 
conduct elaborate reviews of the scientific literature and then pro- 
pose what they believe are sound criteria for appraising specific 
disease claims. As new cases appear to probe the limits of these 
guidelines, the Board regularly reviews and revises them. With rare 
exceptions, outside parties are unaware of how painstaking an effort 
this often is, because the procedure is invisible and enclosed. The 
decision to initiate the review and perhaps to mount an 
epidemiological study, the selection of persons responsible, the time 
involved, the evaluation of results—all of these are within the purview 
of the WCB. More particularly, they are entirely the preserve of the 
senior medical staff of the Board, who engage in this dialogue with 
their outside consultants. At the end of the process, the Board simp- 
ly issues an announcement of the new policy guideline. By and large, 
all that unions, employers, and others know about the process is 
how long it took. 

Such a closed system has two evident deficiencies. First, it hides 
the fact that there is an inescapable policy dimension to compensa- 
tion guidelines. Logically speaking these are not, they cannot be, a 
matter solely of science; even though this may be all that the Board 
doctors inside and the medical consultants outside tend to focus on. 
Second, this procedure deprives interested parties of any role in the 
standard-setting process. The people and groups who are vitally af- 
fected by the guidelines have no ability to influence their content in 
any systematic way. Neither union nor employer faces the discipline 
of having to subject its own position and criticisms to the scrutiny 
and observations of other people with real expertise in the field. Too 
often the result has been a debate with far more ideological heat 
than intellectual light. 

Like many public problems, issues of science policy are far too 
important to be left solely to medical experts. The process must be 
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much more open to participation by the consumers of the policy 
product. My proposal for an Industrial Disease Standards Panel 
reflects the same philosophy of compensation decision making 
which underlay my recommendation for a new WCB Corporate 
Board, an independent Workers’ Compensation Appeal Tribunal, 
and outside Medical Review Panels.?° 

The Panel I envisage would have as members the kind of eminent 
medical specialists now regularly consulted by the Board. But it 
should not be limited to people of this discipline. The Panel should 
also have a clinician, an industrial engineer and hygienist, a lawyer 
or someone else with experience in compensation adjudication. The 
reason, I reiterate, is that while the scientific component is obviously 
vital in industrial disease guidelines, it should not be the exclusive 
element. Inevitably, the guidelines will be the primary route to com- 
pensating disease victims under the statute. In formulating the rele- 
vant criteria, then, after the scientific research has been explored, 
one needs the perspective of the clinician who must diagnose his 
patient’s disease, the engineer familiar with industrial processes, the 
hygienist who must investigate the actual exposure at work, and the 
lawyer who has experience in decision making on the basis of prac- 
tical probabilities rather than scientific certainty. 

While this Panel would have a considerable work load, I envisage 
that membership would be part-time. This would more likely attract 
some of the best people from their respective fields who might be 
unwilling to interrupt their careers for a full-time position. Upon 
reflection, I believe that it would be preferable not to have represen- 
tatives of management and workers’ groups on the Panel. Needless 
to say, unions, employers, injured worker organizations, and others 
would have the right to participate fully in the proceedings of the 
Panel. But the ultimate judgments should not be the result of the tug 
of frankly partisan views. 

This Panel should not be locked into a formal legal procedure, 
especially not trial-type hearings with testimony under oath and 
subject to cross-examination by lawyers. Issues of science policy 
require a more flexible, probing style of inquiry. Either on its own 
initiative, or at the request of the Board, the Ministry, or an in- 
terested party, the Panel would undertake the review of a disease to 
which there is, as of yet, no standard, or where the guidelines appear 
to be outmoded.* Probably the Panel would base its work primarily 


*At the outset, the Panel would need to canvass a number of internationally 
recognized industrial diseases for which there is as yet no Ontario standard, 
although the toxic substance is to be found in Ontario industry; e.g., leukemia and 
benzene, angiosarcoma and vinyl chloride, lung cancer and chromium, bladder 
cancer and the aromatic amines in the petrochemical industry. 
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on a review of the world-wide research literature. However, it should 
have a budget (coming from WCB assessments) with which it could 
commission an Ontario study when it believed such was necessary. A 
document would be prepared and issued analyzing the current 
knowledge in the area and setting out the options with the 
arguments, pro and con. On this basis, the interested parties would 
be provided with a systematic canvass of the problem to which they 
could react with observations and criticism. On occasion, the Panel 
might schedule oral hearings at which opposing views could be ex- 
changed and debated. 

The ultimate product of this procedure would be a document 
which would identify a particular disease as characteristic of an in- 
dustrial process in Ontario. If such a causal connection were found 
in principle, the document would spell out specific criteria which 
should produce a strong presumption in favor of compensation; 
e.g., 8 years’ exposure and a 12-year latency period. It would be 
useful if the Panel also spelled out the situations in which current 
scientific knowledge indicated that the chances were strong that the 
disease was not occupationally caused: perhaps less than 1 year’s ex- 
posure and 4 years latency. The presence of these two sets of criteria 
in the same document would bring home vividly to Board ad- 
judicators that simply because a claim did not satisfy the first set 
would not warrant the tacit assumption that the disease should not 
be compensated (for all of the reasons stated in the previous 
Section). 

The final question is, what should be the status of the Panel’s 
document? Should it be merely advisory and subject to adoption by 
either the WCB Corporate Board or the Cabinet (on the advice of 
the Ministry)? Many people would naturally assume that a further 
opportunity for review and challenge in front of another body 
would be a good thing. My own inclination is to the contrary. It is 
possible that in cases of disagreement between the Panel and either 
the Board or the Ministry, the Panel was wrong. But if we put the 
right people on the Panel, these cases should be few and far between 
(and if the Board or Ministry has good reason to believe the stand- 
ard should be changed, it can always communicate this to the Panel 
and ask it to reconsider). The standards finally issued by the Panel 
should be the governing ones. They should be attached to the Act 
(as are the current Regulations and Schedule) and thus enjoy this 
degree of formality and accessibility. 

But while the judgment of the Panel on the general standards 
should be decisive, the standards themselves should be rebuttable in 
the adjudication of individual cases. As a practical matter, I assume 
that grant of a claim would be nearly automatic in cases where a 
disease claim actually satisfied the criteria. But it is best to preserve 
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the potential leeway for the exceptional individual case where other 
evidence points strongly to a non-occupational cause; if only to give 
the Panel the confidence to draft somewhat more generous 
guidelines for the typical claim. I have already remarked on the need 
for a considerably more relaxed approach by the Board to disease 
claims which fall short of these criteria. These individual cases would 
be processed through the Board’s own adjudicative structure; the 
claimant would have the right to outside review by the Workers’ 
Compensation Appeal Tribunal and/or a Medical Review Panel. As 
new cases surface, as new scientific research appears, the Industrial 
Disease Standards Panel would be responsible for reviewing and 
refining the content of the standards which it has already issued. 


H—Fatal Diseases 


A system of workers’ compensation confronts a further major dif- 
ficulty with disease claims. What happens when the person suffering 
from the disease dies? The fact that the worker is dead does not 
necessarily end the responsibility of the program if there is a surviv- 
ing spouse and dependent children who must have income support. 
The principle of workers’ compensation remains the same. Such 
survivorship benefits are to be paid if and only if the death is 
attributable to the workplace. In the case of accidents this ordinarily 
is an easy judgment to make. If death is in fact due to the accident, 
it usually occurs immediately or soon thereafter (although we found 
a number of fatalities produced by the lingering effect of a serious 
accident, with intervening facts such as infection, complications, 
mishaps on the operating table, and so on). Diseases present in- 
herently more troublesome causal issues. Even if the WCB has sur- 
mounted the first hurdle of the long latency of the disease and held 
it to be occupational in origin, the fact that many diseases are pro- 
gressive in character will often leave great doubt about whether this 
work-related disease was actually the cause of the ultimate fatality. 
We analyzed all fatality claims before the Board in 1980.2’ There 
were a total of 531 such cases that year. These fell into two distinct 
categories. First is the ‘‘new’’ case, the person who died without 
previously having received benefits of any kind. In 1980 there were 
343 of these cases.* Second is the ‘‘old’’ case, the person who died 
while receiving workers’ compensation benefits. There were 188 such 
claims in 1980. The latter category poses special difficulties. Not 


*These ‘‘new’’ fatal claims are a microcosm of the general problem we already 
have canvassed, of how we identify occupational diseases. Of new accident fatality 
claims, more than 80% were accepted by the Board, but only 15% of the new 
disease fatality claims passed this test. 
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only is there a distinct hiatus between the initial disability and the 
death, a period which is occasionally decades long, but the disabled 
worker will have been receiving a compensation pension, will have 
been relying on this to support his family, and the latter now faces 
the prospect of an abrupt cut-off in this source of income if the 
death is held to be from some external cause. This is the result 
logically implied in a limited program of workers’ compensation. 
But from the perspective of a family which needs an income on 
which to live, it may seem inhumane to add this financial hardship 
to the distress of the death itself. Understandably, then, close cases 
of this kind often generate the greatest emotion and controversy 
encountered within workers’ compensation.* 

I do not mean to suggest that death by disease of a disabled 
worker always requires difficult causation judgments. If a worker is 
drawing a silicosis pension, for example, and is killed in an 
automobile accident on an afternoon drive, it is clear the workplace 
had nothing to do with this fatality. This type of situation rarely oc- 
curs. In 1980 not one of the ‘‘old’’ disease cases actually died of ac- 
cidental causes (although clearly more victims of disabling accidents 
will eventually die of diseases, such as heart failure). In other situa- 
tions a causal connection between disease and death will also be ap- 
parent. In an occupational cancer case, there will often be great 
difficulty in citing whether the cancer is occupational in origin. But 
if that hurdle has already been surmounted and benefits paid to the 
worker who is still alive, the ultimate fatality will almost always be 
attributed to the workplace (as in 31 of 32 in 1980, cases, the lone 
exception being someone who died of pneumonia after a stroke). 

In practice, the tough cases involve victims of non-respiratory 
occupational disease. Of 58 such pensioners who died in 1980, only 
19 were judged by the Board to have died of an occupational cause 


*One feature of the Board’s process occasionally adds fuel to the flames. When a 
WCB pensioner dies, his disability pension automatically terminates. A new en- 
titlement decision is needed to institute these separate and distinct survivorship 
benefits. When the Board learns of the death, its practice is to immediately in- 
vestigate the nature and circumstances of the fatality to decide whether it was pro- 
duced by the job. If the Board concludes that the death was work-related (as it 
usually does), survivorship benefits are instituted with no further ado, without the 
need for even a request by the survivors. In that situation, this quick and efficient 
Board procedure is an admirable one. On the other hand, if the Board concludes 
that survivorship benefits are not to be paid (as it did in 63 of the 188 ‘‘old’”’ cases 
in 1980), it simply makes an internal decision to that effect and closes the file. In 
my view the Board should not make such an adverse decision without initially in- 
forming the survivor of the nature of the legal issue and of its doubts about the 
fact of the occupational connection, requesting any comments or information 
which the survivors may wish to add. However receptive the Board is in fact to 
such information on an appeal by the survivors, it is much to be preferred, in view 
of both the principles of natural justice and the human needs in a tragic situation, 
for the Board to stay its hand initially until any such views have been expressed. 
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(although in 11 other cases survivorship benefits were awarded under 
another statutory provision which I will mention shortly). Our 
review of all of these files indicates that invariably these are close 
cases. Neither the surviving spouse nor the family physician is im- 
mediately ready to agree with the Board decision. With cessation of 
all benefits from the WCB riding on the outcome, this relatively 
small population of claims generates a remarkably high proportion 
of the causes célébres which have wracked the Board and system in 
the last decade. 

Nor is there a body of scientific literature which will clearly settle 
these hard cases. One recurring problem is the person who suffers 
from a serious respiratory problem-e.g., silicosis or asbestosis-and 
then dies of a heart attack. To the layman, it seems intuitively plaus- 
ible that a serious lung condition which has badly restricted a 
worker’s breathing and his general ability to function could have 
had an impact on the heart and eventually caused its failure. The 
Board has consulted experts on this subject a number of times-in 
the early Sixties, the late Sixties, and again in the late Seventies—and 
has been told each time that there is no scientific evidence that 
respiratory disease increases the risk of heart disease. On the other 
hand, the literature suggests that a serious respiratory condition may 
increase the likelihood that a heart attack will be fatal; and of course 
the fatality is the crucial event as far as the compensation system is 
concerned. 

There is one response to this general problem in the Act. Section 
43(7) provides that if a worker was suffering from a 100% compen- 
sable disability, his death is deemed to be occupational in origin for 
purposes of survivorship benefits. This is a quantitatively significant 
provision. Of a total of 186 ‘‘old’’ fatal accident claims adjudicated 
in 1980, the Board concluded that 89 of the deaths were not work- 
related. But of these, 26 (or 30%) were granted full survivorship 
benefits by operation of S.43(7). The presence of this statutory pro- 
vision puts even greater weight on the disability rating itself. If a 
spouse will automatically draw a full pension if the deceased worker 
was 100% disabled, why should he be put to a real risk of no 
benefits at all if the previous disability had been rated at 90%? In 
fact, there is a tendency in many of the difficult cases for the Board 
to retroactively review the earlier level of disability (from a res- 
piratory disease, for example), to find that the worker had actually 
become 100% disabled sometime before his death, and then to use 
S.43(7) to fully compensate for the fatality (the immediate cause of 
which may have been heart failure); without having to venture onto 
this doubtful scientific terrain. 

As and when the White Paper proposals become law, this is likely 
to prove an even greater problem. Because of the new bifurcated 
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system for compensating permanent disabilities. Lump sum awards 
will be paid for the degree of physical impairment, and actual wage 
loss benefits will be paid for the economic disability which this im- 
pairment may cause a particular worker. Logically, the condition for 
S.43(7) will be found in the physical impairment rating, which is bas- 
ed on the worker’s own physical condition, rather than the wage loss 
benefits, which vary considerably with the nature of the person’s oc- 
cupation and skills and his ability to find work notwithstanding his 
impairment. But it will become even more difficult for a surviving 
spouse to understand why she is to receive no benefits at all because 
the deceased had only a 50% lump sum award for physical impair- 
ment, although he was drawing 100% wage loss benefits at the time 
of his death. 

No one suggests that the solution to this dilemma would simply be 
to repeal S.43(7) and to stop automatic payment of survivorship 
benefits in the 100% disability case. Some people suggest that the 
scope of S.43(7) might be broadened somewhat. After all, as I was 
told, if the 100% disability rating inevitably carries with it survivor- 
ship benefits, why not 90%; if 90%, why not 80%. The trouble is 
that once one starts down this path, there is no stopping point. If 
50%, why not 40%, and so on. An alternative solution might be to 
prorate the deemed survivorship benefits. In other words, if the 
deceased had an 80% (or a 40%) disability rating, the survivors 
should get 80% (or 40%) of the appropriate survivorship benefits 
under S.43(7).* 

There are two problems with this kind of solution when viewed 
from the larger perspective of the purposes of workers’ compensa- 
tion. On the one hand, it would tend to produce a level of income 
support for survivors which, while better than nothing, is quite in- 
adequate for their needs. The vast majority of physical disability 
ratings are 30% or under. One would simply be replicating in the 
fatality setting all the evils of the ‘‘meat-chart’’ approach in perma- 
nent partial disability cases which the White Paper is trying to cure. 
On the other hand, substantially extending the reach of $.43(7) will 
eventually raise this insistent question. A person has suffered a 
workplace injury years ago, which produced a permanent impair- 
ment in his arm that is rated at 20%, for example, but one that did 
not affect his ability to work. Why should this long-ago event pro- 
duce any survivorship benefits, even at the 20% level, if he is killed 
in an automobile accident or dies from a heart attack? The point of 
workers’ compensation, after all, is to have employers pay the cost 


*This all assumes, of course, that the latter are not entitled to the full benefits on 
the basis of a Board judgment that this death was really caused by the workplace. 
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of injuries inflicted by their operations or business on their 
employees. 

As long as we are to retain a program specifically designed to 
compensate only occupational injuries, we will have to confront the 
difficult challenge of how to identify these cases, whether disability 
or fatality. There simply is no statutory formula which provides an 
easy, across-the-board solution. One has to focus on the specific 
type-situations which present real difficulties, e.g., respiratory 
disabilities and heart fatalities. In my view, the forum for addressing 
these situations is the Industrial Disease Standards Panel. This is the 
body which should conduct the necessary scientific review, consult 
with affected groups, and eventually formulate a presumptive stand- 
ard which establishes a sufficiently probable connection between a 
particular disease and certain kinds of fatalities. This would be part 
of the overall standard which connects up the disease with certain 
workplace exposures. To the extent that these general criteria are 
feasible, they should greatly facilitate handling individual cases with 
a minimum of emotional and financial cost to those involved. Un- 
questionably, this will not be a complete solution. A recurring pro- 
blem is the absence of accurate diagnosis of many fatalities, especial- 
ly as autopsies are becoming less and less common in Ontario. But 
this difficulty is simply part and parcel of the general problem of try- 
ing to fit industrial diseases into the legal framework of workers’ 
compensation. 


i—The Significance of the World Outside 


So far my analysis has dealt with how the WCB itself might be made 
more receptive to the industrial disease claims which it receives. But 
if one looks again at Table 3, an objection might be raised to such a 
focus. Using an admittedly rough (but conservative) measure of the 
actual dimensions of occupational cancer in Ontario, I showed that 
the WCB is now compensating less than 1 of every 15 cancer 
fatalities which one might expect to be job-related. But Table 3 
showed that less than 1 in 7 such cancers was the subject of a claim 
to the Board. Thus, even if there were to be such radical changes in 
the law or procedure that essentially all such claims were accepted, 
still only a tiny fraction of potentially-compensable cancer would 
receive redress.* The suggestion might then be made, that the major 
source of the problem of undercompensation is outside, not inside 
the Board.?8 


*And, of course, there is no reason to suppose that the Board should be compen- 
sating all or nearly all of these claims. 
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There is something of a fallacy in this reasoning. After all, there is 
an important connection between what the Board does to the claims 
it receives and how many and what kinds of claims will be made to 
it. To the extent that its guidelines are too limited in scope and 
restrictive in their criteria, but Board adjudication of individual cases 
religiously insists on satisfaction of these guidelines, the high rate of 
rejection of the claims which are made will discourage a good many 
others from coming forward (especially since many of the latter will 
look even more debatable in the light of the current guidelines). By 
the same token, as the new Industrial Disease Standards Panel 
moves to develop standards for newly-recognized diseases and to 
relax the criteria for older diseases, and as Board adjudication 
becomes more receptive to claims which do not satisfy the general 
criteria to the letter, the message will get out in the community. 
Gradually the flow of claims to the Board will increase so that it ap- 
proaches what we believe to be the true scope of industrial disease. 

This is one of the latent virtues in the procedural changes I con- 
template with the new Panel. The point of an open participatory 
process is not simply to elicit commentary from the interested parties 
in order to make the decision-makers more informed. It is also to 
educate the community about current scientific learning regarding 
the scope (and the limits) of the industrial disease problem in On- 
tario. A by-product will be a considerably greater degree of 
awareness of whether a particular disease may have been job-related, 
thus meriting a compensation claim. 

Perhaps the key constituency to educate for this purpose is the 
family doctor. True, local union officials do have a significant role 
to play as well, especially in situations in which there is fairly well 
documented hazard in their own industry and plant. By and large, 
though, the worker has to rely on the doctor who sees him and 
treats his illness for advice about whether there is a possible occupa- 
tional connection. In turn, the physician has to be sensitive to this 
issue, he has to be familiar with developments in the scientific 
literature, and he has to be aware of the relevance of taking an 
occupational history (not merely inquiring about his patient’s smok- 
ing or drinking). 

It is generally conceded that the medical profession in North 
America has not placed sufficient emphasis on the occupational 
sources of disease, either in medical education or practice. To some 
extent this is understandable. The family doctor is naturally oriented 
towards treatment of the immediate effects of the disease on his 
patient, rather than trying to discover and deal with the larger 
social /environmental causes. But as long as this is the near-exclusive 
focus of the worker’s doctor, we will always face the prospect of a 
large shortfall in disease claims reaching the Board, no matter how 
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open and receptive the latter’s standards and procedures might be. 

Clearly there are inherent limits to what can be done about the 
medical profession from the limited purchase of workers’ compensa- 
tion. The Ontario Board is quite conscious of this problem. Its staff 
doctors write regular columns in Ontario medical journals and oc- 
casionally publish research about industrial disease developments in 
Ontario. One lever the Board should consider using is its fee-setting 
process. After all, Ontario doctors are, literally, the eyes and ears of 
the Board (and also the Ministry of Labour) on the current scope 
and distribution of industrial disease in the province. There is a felt 
need for greater emphasis on the occupational factor in medical 
education, professional development, and specialization. The WCB 
is a source of a significant share of the incomes of doctors who 
regularly treat workplace injuries. After discussions with affected 
parties, the Board might find it a worthwhile investment to pay a 
specialty premium to those doctors who have and maintain ac- 
creditation in this field. In tandem with OHIP, consideration should 
also be given to better recognition of and payment for occupational 
histories. In the longer run, these relatively modest investments 
might generate a major return by reducing the occupational con- 
tribution to disease, health care costs, and income losses in the pro- 
vince. 

This same line of reasoning would justify greater WCB support of 
basic epidemiological research (an area in which the Ontario Board 
is already a North American pioneer among compensation 
tribunals). In studying this subject and reviewing the literature, I was 
struck by the large gaps in basic information about industrial disease 
in Canada. Research done for the U.S. Department of Labor in the 
Seventies has worked out the methodology for studies which can 
throw great light on the subject 2° (especially since the raw data are 
often more accessible and manageable in Ontario). It is only when 
we know the true extent and distribution of the problem in the 
province that we can set rational priorities in the pursuit of the solu- 
tions. The Board now invests a good deal of money-nearly $30 
million annually-in funding the educational activities of safety 
associations whose near-exclusive focus is on industrial accidents. A 
reasonable sum should also be invested, either by the Council of 
Safety Associations or by the Board itself, in sustained empirical 
study of the scope and location of industrial disease in Ontario.* 


*As good a place as any to begin would be a systematic case-control study of the 
relative contributions of the workplace and smoking to lung cancer, one of the 
most hotly-contested issues in this field. The major spokesmen on both sides of the 
debate about the Estimates Paper have joined in calling for such a study and have 
sketched how it should be done.30 Ontario could make a real contribution to the 
international struggle against cancer by having such a study done here. 
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3 
Towards a Comprehensive 
Disability Plan 


A — Introduction 


If adopted, the measures which I proposed in the previous Chapter 
would considerably improve the way that workers’ compensation 
treats the victims of industrial disease. As long as we have a distinct 
program for compensating just workplace disabilities, we have an 
obligation to make the system more open and more equitable in its 
appraisal of this category of claimant. I do not pretend that im- 
plementation of these changes, however defensible they are in their 
own right, would radically enhance the ability of the Workers’ Com- 
pensation Board to discern those diseases which are truly occupa- 
tional in origin from those which are not. This would require a great 
leap forward in our scientific understanding of the origin and 
development of these diseases, which we cannot force merely by 
changing the law or its institutions. 

For a number of reasons, workers’ compensation law will always 
fall short in the identification of industrial disease. First and most 
important, the system is inherently prone to undercompensation. 
Again, we can take occupational cancer as the chief illustration. No 
matter how receptive or sophisticated the program may become in 
staying abreast of scientific knowledge about cancer, science itself is 
always running well behind reality. Every year hundreds of new 
chemical compounds are introduced into Canadian workplaces. 
Many of these will eventually prove to be carcinogenic. But because 
of the long latency period of cancer, the excess risk from exposure to 
any one substance will not manifest itself for decades. In the mean- 
time, thousands of victims will die of occupational cancer with no 
reason to suspect the workplace as the culprit, and thus without hav- 
ing even applied for workers’ compensation benefits. In a compen- 
sation system such as Ontario’s which has no statute of limitation on 
claims, when the scientific facts emerge the Board can seek out the 
earlier victims and pay the compensation owing to their heirs. But 
however praiseworthy this effort may be, no one would suggest that 
it is an adequate substitute for paying the benefits to the diseased 
worker and his dependents when they really need them. 

What about those industrial sites which we do have reason to 
suspect are carcinogenic? Even in these cases, a compensation pro- 
gram which must decide individual cases on the basis of statistical 
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evidence will inevitably maldistribute the money it actually pays out. 
Some industrial processes will have definite but only marginal excess 
risks, sufficient to justify preventive standards for the future, but 
not great enough to warrant an inference that any one cancer was 
more probably than not produced by occupational exposure (even 
though we may know that, statistically, one cancer out of four, for 
example, was so caused). At work sites where there is firm evidence 
of a strong excess risk, each claim as it comes up will look like a pro- 
bable occupational case (granted a meaningful latency period) and 
will warrant compensation; even though we know, statistically, that 
perhaps one out of four of these workers would have developed 
cancer even without the workplace exposure. The manifest objective 
of a workers’ compensation system is not just to award a global 
amount of benefits which is roughly comparable to the industrial 
disease toll, but to confer the benefits on those, and only those, in- 
dustrial victims whose disease actually stemmed from their work. 
The disjunction between the law and the science of industrial cancer 
and other industrial diseases inevitably leaves this objective beyond 
the program’s reach. 

Finally, a compensation program which is founded simply on oc- 
cupational causation is inherently incapable of accommodating the 
fact that seriously disabling diseases are usually multi-causal in 
character. In the initiation and promotion of cancer, for example, 
we know that personal life style-smoking or diet-and the general en- 
vironment-air and water pollution-often figure along with a toxic 
industrial substance. Without the conjunction of these external 
factors, the workplace exposure might not have generated any 
malignancy at all, or at least the cancer might not have manifested 
itself as early as it did (the latter fact being crucial for a program 
designed primarily to compensate income lost from the disability). 
Ontario workers’ compensation largely follows the principle that the 
employer takes the victim as it finds him. If the workplace was one 
significant factor causing the disability which occurred, full compen- 
sation is paid even if other causes were operative as well. This at- 
titude is sensible to the extent that our focus is on the situation and 
needs of the victim. If cancer takes the one and only life of a 
worker, his widow and children need full income support irrespec- 
tive of the fact that one-third of the causal responsibility may be im- 
putable to smoking, another third to air pollution from motor 
vehicles. But to the extent that the rationale of a no-fault system of 
workers’ compensation is to make industry and its products bear the 
risks which it inflicts on its workers, a legal doctrine which imposes 
all the costs of these diseases on the employer and none on cigarette 
or automobile manufacturers, for instance, inevitably misses this 
mark. 
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There is a common denominator to each of these shortcomings. 
Workers’ compensation might more aptly be named workplace com- 
pensation. The program entitles employees to benefits and subjects 
employers to liability if and only if the injury was caused by the 
workplace-i.e., ‘‘if the injury arose out of and in the course of 
employment.”’ In the case of the major and seriously disabling 
diseases-cardiovascular, cancer, and the like-the causal connection 
is inherently incapable of being drawn with any reasonable degree of 
assurance. We can tinker with the system to improve its perfor- 
mance somewhat, but we should be under no illusion that we can 
solve this dilemma in the absence of major scientific breakthroughs 
in our understanding of the etiology of these diseases. 

There is a far-reaching /ega/ solution which would guarantee that 
all actual victims of occupational disease collect the benefits which 
the law has promised them, irrespective of the gaps in the evidence 
regarding the toxicity of their workplaces. This would be to establish 
a comprehensive disability plan which would insure workers against 
income losses from all diseases irrespective of whether the workplace 
was a cause. 

In some respects the case for such a comprehensive plan tracks the 
same historical logic which led to the creation of workers’ compen- 
sation itself. At the turn of the century, victims of industrial ac- 
cidents could obtain legal redress only by showing that their 
employer’s fault was the sole cause of the incident. For a variety of 
reasons-doctrinal and procedural-this tort law regime left un- 
compensated the great majority of industrial accident victims. 
Governments around the world responded in essentially the same 
way to the dilemma posed by this fault barrier: they simply 
eliminated it. Compensation was provided to all employees injured 
because of their job, irrespective of whether the employer was at 
fault. 

In the last decade it has become apparent that the vast majority of 
industrial disease victims fail to obtain recovery under the now 
venerable regime of workers’ compensation. The statutory hurdle of 
establishing that the workplace was the cause of a disease is equally 
as onerous as was the common law requirement of proof that the 
employer’s fault produced an accident. Thence the appeal of the 
same kind of solution to insure that the victims of crippling long- 
latency diseases secure some redress. Instead of pursuing the 
will-o’-the-wisp of determining how the disease came about, we 
should focus instead on the kinds of disability it has produced and 
the financial needs felt by its victims. Meeting their needs is, after 
all, what a compensation program is about. 
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B — The Sources of Disabling and Fatal Injuries 


Of course, by itself this would be a rather cavalier argument for the 
adoption of comprehensive disability compensation. One cannot 
justify the elimination of the occupational condition for entitlement 
to workers’ compensation benefits simply on the grounds that doing 
so would ensure that no actual victims of industrial disease go un- 
compensated. The price of achieving that goal would be that the vic- 
tims of all diseases (and presumably all accidents) would be compen- 
sated as well. As far-reaching a step as this requires a sustained 
positive justification. 

That need becomes even more compelling when one appreciates 
the relative contribution of the workplace to the overall disability 
and fatality toll. Surprisingly, the workplace is one of the less 
dangerous places to be in this modern, mechanized world. Outside 
of the exceptionally hazardous occupations-e.g., mining or log- 
ging-in general, a person driving to and from work, or even staying 
at home, faces considerably greater risks than when working at his 
job. We do not have particularly good data on the distribution of 
causes of death and disability in Canada. But what we do have, and 
what we can extrapolate from data of other countries such as the 
United States, make this point abundantly clear. 

The best evidence exists for fatalities whose immediate causes are 
systematically recorded. Approximately 60,000 Ontarians die every 
year.' Of these about 5000 (or 8%) die of accidental causes. Of the 
fatal diseases, the most prominent are cardiovascular ailments, 
responsible for about 22,000 deaths annually (or 36%) and cancer, 
about 14,000 (or 23%). But the Ontario Board compensates only 
about 300 fatalities a year, or 0.05% of the total. As I have already 
explained in detail, the nature of a workers’ compensation system 
inevitably leads to an underestimation of the scope of industrial 
disease (and resulting fatalities), so not much weight should be 
placed on this proportion. The same objection cannot be raised 
about accidental deaths, whose nature is such that the Board must 
be compensating almost every case actually generated at work. 
These amount to about 200 a year, still only one out of 25 of the 
total. Motor vehicle accident deaths—at 1500 a year,” or nearly 1 out 
of 3 accidental deaths—and fatal accidents in the home?—at 1,000 a 
year, or 1 out of 5—exact a far higher accidental death toll than does 
the workplace. 

Essentially the same judgment holds if one focuses on fatalities 
among the working-age population, perhaps the more significant 
group for programs in disability compensation. The annual death 
toll among the 20-64 age group is about 18,000. Only 3,000 (or 17%) 
are due to accidents; by contrast, cancer and cardiovascular disease 
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each contribute 5300 fatalities or about 30% of the total in this age 
group. If the 200 compensated accidental fatalities are weighed in 
terms of this group, the workplace still accounts for only 1 in 15 
accidental deaths occurring in the province. We have no reliable 
measure of the contribution of the workplace to industrial disease 
(workers’ compensation statistics being inherently unsuited for this 
role). On the basis of current knowledge, at least, one would be hard 
pressed to conclude that any more than 10-15% of these stem from 
work and this is still vastly more than the number now being com- 
pensated by the WCB. 

Much the same position emerges from the scattered evidence we 
have about the disabled. A 1979 Survey of recipients of Canada 
Pension Plan disability benefits-people who are both permanently 
and totally disabled—disclosed that only 10% of them were in receipt 
of workers’ compensation pensions.‘ A 1982 analysis of the Annual 
Labour Force Survey finds that of Canadian workers absent from 
work for at least two weeks due to illness or accident, about 20% 
are in receipt of workers’ compensation benefits (closer to 30% of 
males alone).> Again, a problem with these figures is that they incor- 
porate the systematic under-compensation of industrial disease vic- 
tims. But we do have some estimates of the sources of disabling ac- 
cidents. Several years ago, a Manitoba Inquiry estimated that 27% 
of disabling accidents in that province occurred in the workplace.°® 
This is roughly in accord with the figure for the United States, where 
the causes of accidental injuries are systematically recorded. In the 
United States, about 20% of temporary and 20% of permanent 
disabilities due to accidents come from the workplace, versus about 
15% and 40% respectively from motor vehicle accidents, and about 
40% and 25% from the home.’ 

All in all, then, the workplace is a subordinate source of acciden- 
tal injuries, producing a progressively smaller share as the disabilities 
get more serious or fatal. The picture is obscure as far as disease is 
concerned, but the available evidence does not suggest that the 
workplace has a predominant role here, either. I do not mean to 
minimize the significance of the job site as a source of far too many 
injuries and fatalities which should be compensated or, better yet, 
prevented. My point is simply to underline that going beyond 
workers’ compensation to a comprehensive scheme of disability in- 
surance would be a major step in social policy. It cannot be justified 
simply on the grounds that it will provide workers’ compensation 
with a solution to its intractable problem of how to do justice to the 
victims of industrial disease. 
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C — The Current Array of Compensation Programs 


Before addressing the issues of principle raised by the notion of a 
comprehensive disability plan, I must first sketch the array of pro- 
grams now available for compensating the injured. Indeed, when 
one recalls that there are three basic types of harm associated with a 
disabling injury—a need for often expensive medical treatment, the 
interruption of income, and pain and suffering or loss of enjoyment 
of life-it is apparent that Canada already has one crucial component 
of such a general plan. Medicare provides insurance against all 
hospital and doctors’ bills generated by an injury. The current issue, 
then, is whether to add systematic protection against the loss of in- 
come due to a disability. To confront this issue intelligently we need 
to know what are the current sources of income replacement for dif- 
ferent categories of injury victims, how these compare with each 
other, and what are the gaps and inadequacies in the pattern of 
coverage. 

Table 1, at page 59, gives us a snapshot of the present situation.® 


It is apparent that there is a multiplicity of programs in Canada - 
public and private, statutory and judicial, social insurance and social 
assistance. The thread which runs through them is that as the basis 
for eligibility broadens, the level of compensation narrows cor- 
respondingly. 


1. Tort Liability: Especially for Auto Accidents 


The luxury compensation model is tort law. Full redress is provided 
for all lost income, with no ceilings and no time limits.? Implicit 
account is taken of future income inflation.* The measure of the 
award is lost gross earnings before tax, but the award itself is non- 
taxable. Disability income received from other ‘‘collateral’’ sources, 
public or private, is not deducted from the tort award. And there 
will also be damages for non-economic harms - pain and suffering 
or loss of enjoyment of life - ranging up to about $150,000. 

From the injured victim’s side there are no eligibility requirements 
for pursuing a tort action; no conditions of age, work, prior con- 
tributions, or the like. The real issue is whether there is another par- 
ty who is legally liable to pay the disabled person these damages. A 
tort plaintiff must establish that someone else caused his injuries, 
that this defendant was at fault in the incident, and that the latter is 
financially capable of paying the judgment (which, as a practical 


* The tort award, which is based on projected loss at current income levels, is 
reduced to a capital sum through a real interest rate of 2!/2%. If one assumes that 
the investment of the award at market interest rates will earn the inflation 
premium over and above the real interest rate, the victim is provided with protec- 
tion against future inflation. 
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PROGRAM 


ELIGIBILITY 


Table 1. 


Sources of Compensation for the Disabled in Ontario: 1981 


DISABILITY 
BENEFITS 


SURVIVORSHIP 
BENEFITS 


FINANCING 


FEATURES 


CLAIMANTS/ 
EXPENDITURES 


Tort liability / Insurance 


Injury due to another’s 


Full compensation. Pre- 


Full compensation for 


In theory, culpable 


Not taxable 


Motor vehicle 


fault. In practice - largely sent value of future lost loss of economic support defendant. Practice - No collateral deductions 115,000 
automobile accidents earnings. Pain & suffering liability insurer Implicitly indexed $280 million 
- up to $150,000 
No-fault auto insurance Injury in automobile 80% of gross income. $10,000 - deceased head Compulsory motor Not taxable or indexed 45,000 
benefits accident - 2 yr. disability, Maximum $607/month of household or spouse, _ vehicle insurance Deducted from tort $67 million 


own employment: then 
any employment 


Lifetime 


plus $1000/ surviving 
child 


premium 


award 


Workers’ Compensation 


Occupational Injury 


75% of gross earnings 


$492/mo. for spouse 


Payroll assessment of 


Not taxable. 


165,000 lost time 


Max. $1387/mo. Lifetime $136 for each child employers by industry No collateral $620 million 
pension. Implicit physical group deductions. Adjusted to 
impairment inflation 
Veteran’s Disability Injured while in Armed $910/mo.-single $569/mo.-spouse General federal revenue Not taxable 35,000 
Pension Services $1138/mo.-married $137/mo.-child No collateral $61 million 
Lifetime deductions. Indexed 
Criminal Injuries Injured by criminal action Wage loss pain & suffering Same General provincial Not taxable 918 
Compensation Max. $15,000 lump sum. revenue *Coll. are deducted $2.5 million 
Max $500/mo. Not indexed 
UIC Sickness Benefits Contribution from work. 60% of insurable earnings — Employer and Employee Taxable 60,000 
Absence from work. Max.-$819/mo. After 2 Contributions Coll. are deducted $60 million 
Illness or accident wks-for 15 wks. Ceiling indexed 
CPP Disability Benefits Contribution from work Max. $268/mo. till $165. spouse Employer and Employee Taxable 87,000 
“severe & prolonged’’ 3 death or 65 $63. child Contributions Coll. not deducted $117 million 
mos, waiting period Indexed 
Private Insurance- Typical-long term Typical-1/2 to 2/3 income — Mostly group-employer Taxable Long-term/$400 million 
Disability Own job - 2 yrs. tll death or retirement pays all or part of Coll. are deductible Short-term/$450 million 
Any job - after 2 yrs. age premiums Not indexed 
Private Insurance-Death Death by accident or — Typical-twice annual Mostly individual. Some _ Not taxable Group-$430 million 
disease earnings of deceased group Coll. not deductible 
Not indexed 
Social Assistance Family Perm. Disabled. Incapable $364/mo. -single a Gneral Provincial Taxable 60,000 
Benefits Act inc. of working. Means test- $579/mo.-couple Revenue Funds Colls. are deductible $240 million 


GAINS-D 


Assets & Income 


$46/mo.-child 


Periodic adjustment 
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matter, means that the defendant is either a large organization or 
has liability insurance). These ‘‘eligibility’’ conditions are stringent. 
Disabling diseases are excluded de facto from the tort litigation pro- 
cess in Canada. Although the vast majority of tort claims arise out 
of motor vehicle accidents where the conditions for recovery are 
most propitious, only 45% of those seriously injured on Ontario 
highways recover anything through the tort system." It is generally 
conceded that people who are injured as a result of product use, 
medical mishaps or home accidents collect tort awards far less often 
than that. While we have no firm figures for the amount of personal 
injury compensation under tort law, a very rough estimate would 
put it at no more than $350 million dollars a year.” 

Notwithstanding their better prospects in tort litigation, 
automobile accident victims have been provided with an additional 
source of no-fault insurance protection. Anyone injured in a motor 
vehicle accident in Ontario, irrespective of fault, is entitled to in- 
come replacement of up to $600 per month, non-taxable, payable 
for two years if he is unable to perform the essential duties of his oc- 
cupation and indefinitely thereafter if he is prevented from working 
in any occupation for which he is reasonably suited by education, 
training, or experience. These benefits are deducted from any tort 
damages which are awarded, but they do not detract from the right 
to sue a negligent driver for the full damage which he has inflicted. 
In 1981, about $67 million in ‘‘add-on’’ benefits were paid to 45,000 
motor vehicle accident victims, averaging $15,000 each. This com- 
bination of a guaranteed no-fault income base and the prospect of 
full recovery of generously calculated damages from a negligent and 
insured defendant gives victims of automobile accidents — the largest 
source of serious accidental injuries - what is probably the best pro- 
tection now available to a disabled Ontarian. 


2. Injured Employees Covered By Workers’ Compensation 


Under the current statute, an injured worker can recover 75% of his 
lost gross income up to a ceiling (in 1981) of $23,000 (or about 130% 
of the average industrial wage in the province). The maximum 
benefit of nearly $1400 a month is potentially payable for life: it is 
non-taxable, and no deduction is made for disability income 
received from other sources. In practice, permanent disability pen- 
sions are adjusted periodically for inflation. While there is no ex- 
plicit provision for compensating purely non-economic harm, the 
method of calculating partial disability benefits on the basis of 
physical impairment does that implicitly, albeit erratically. On the 
average, 160,000 injured workers collect these income replacement 
benefits at a cost of $620 million annually. We have already seen 
how this population of workers’ compensation beneficiaries is heavi- 
ly skewed towards industrial accidents rather than diseases. 


As and when they are enacted, the Government’s White Paper 
proposals will rationalize and improve the level of disability protec- 
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tion within workers’ compensation (though with little or no increase 
in its total cost). Benefits will be calculated at 90% of net lost in- 
come up to a ceiling of 250% of the average industrial wage (now 
about $46,000). For a married worker with two dependent children, 
maximum benefits will be $3300 a month. Allowance is made for the 
tax factor by calculating the income lost from net take-home pay, 
and deductions will be made for collateral disability income from 
public sources (particularly the Canada Pension Plan). As well, for 
permanent physical impairments, an explicit lump sum payment will 
be paid, which can range as high as $70,000 for a young worker who 
has been totally and permanently disabled. 

With respect to income replacement, the proposed workers’ com- 
pensation benefit package is essentially as good as that available in 
tort law, at least for the 99% of Ontario workers who will earn less 
than the proposed ceiling. Workers’ compensation will pay only 
one-half the level of non-economic damages, which can run as high 
as $150,000 in tort actions in the province. But the major advantage 
of workers’ compensation over tort law is that it is a form of 
guaranteed loss insurance for injured workers, one which is not sub- 
ject to the vagaries of proving fault and collecting from a private 
liability insurer. A worker and his family will continue to draw the 
bulk of their income during his occupational disability even if no 
one else is involved in or at fault in his accident, and indeed even if it 
was due entirely to his own carelessness. 


3. Disabled Veterans and Victims of Crime 


I should mention two other specialized programs for disability com- 
pensation. One is a federal scheme for disabled veterans, which pays 
up to $910 a month for a totally disabled single veteran and $1138 
for someone who is married. Partial disability awards and survivor- 
ship benefits are also available. Again these benefits are nontaxable 
and without deduction for other sources of disability income. 
Roughly $61 million is spent annually on disabled veterans living in 
Ontario. 

Like other provinces, Ontario operates a modest program for 
compensating victims of certain serious crimes. Benefits up to a 
maximum of $15,000 in a lump sum or $500 a month in periodic 
payments are awarded for special medical expenses, net income lost 
because of inability to work, and non-pecuniary harms flowing from 
a crime. Slightly over 900 awards are made annually at a total cost 
of 2.5 million dollars; but since 70% of these are for purely non- 
pecuniary damages, probably less than $1 million a year is paid for 
lost earnings. 
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4. Unemployment Insurance Sickness Benefits 


While the foregoing programs vary considerably in design and 
benefit levels, they are all categorical in character. This means that 
the benefits are payable if and only if the injury came about in a cer- 
tain prescribed way: be it due to another person’s fault, or to the 
commission of a crime; or because the victim was hurt at work, in 
an automobile accident, or injured in wartime. There are two more 
or less comprehensive schemes which provide income maintenance 
to Ontario wage earners irrespective of the source of their disability. 
But as the program coverage gets broader, the level of income 
replacement gets correspondingly flatter. 


The first of these is the sickness benefit payable under the 
Unemployment Insurance Act. The condition for eligibility is work- 
ing and contributing to the UIC for 20 weeks in the previous year. If 
an employee becomes sick or otherwise disabled from working at his 
‘‘regular’’ job or other ‘‘suitable’’ employment, he can collect 60% 
of his previous earnings up to a ceiling of $315 per week, i.e., a max- 
imum monthly benefit of about $820. This benefit is payable after 
two weeks off work, for a maximum period of 15 weeks. It is tax- 
able and subject to deduction of any other sickness benefits from 
employment. Essentially the UIC provides a short-term sickness plan 
which serves as a substitute for one made available by the employer 
itself (the latter often going considerably farther in its protection). 
About 60 thousand claims are made by Ontarians each year for total 
benefits of $60 million annually. 


5. Canada Pension Plan Disability Benefits 


The other side of federal disability protection is the Canada Pension 
Plan. While the major thrust of this program is retirement income, it 
also pays disability and survivorship benefits to those whose working 
life is prematurely halted by a permanent, total (‘‘severe and pro- 
longed’’) disability. These benefits are payable to workers eligible 
through contribution to the CPP in five of the previous ten years. 
The benefits begin after 4 months of the disability-in effect replac- 
ing the UIC sickness benefit-and last until age 65, when a retirement 
pension will become payable. The fundamental problem is that the 
level of benefits is so low, now a maximum of about $300 per month 
plus $70 per dependent child (which is 55% of the poverty line for a 
single person and 40% for a couple). In fact, the average pension 
among the 80,000 or so current recipients is only about $200 a 
month. A 1979 Survey of CPP disability benefit recipients showed 
that when all income sources were counted, 42% were below the 
poverty line for a single person, and 30% had a total income of less 
than $3000 a year. Total payments of CPP disability benefits to 
Ontarians now run at about $117 million annually. We saw in the 
previous Chapter that the bulk of these benefits are paid to the 
victims of disease. 
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6. Private Insurance 


The CPP disability benefit, meagre as it is, is not available to all 
disabled workers: e.g., those who have not satisfied the contribution 
requirement or those who, while not totally disabled, are effectively 
unable to continue at their old job and can find nothing else. For 
these, and for others who cannot get enough to live on from the 
CPP, workers’ compensation, ef al, there are two other important 
sources of income: private insurance and social assistance. 

Private disability insurance has grown considerably in the last 
decade and is now a significant feature in the larger picture. Short- 
term sick leave plans are, of course, commonplace in contemporary 
employment. For my purposes, more important is the availability of 
long-term disability protection. Private insurance contracts can vary 
widely in their terms, depending on what is wanted and what is of- 
fered. The pattern they tend to follow is the replacement of 1/2 to 
2/3 of pre-injury income in cases of disabilities which prevent the 
person from working at his own job for up to two years and in any 
job thereafter. The benefits are taxable if the employer has con- 
tributed anything to the premiums, and are net of any other source 
of disability income. 

While these benefit packages are not up to the standard of 
workers’ compensation, for example, they do provide a decent level 
of income maintenance for those who are covered by them. The 
problem is that coverage is highly dependent on where one works. 
Only 125,000 Ontarians were covered by individual policies (at a 
total cost of $34 million), and this coverage is concentrated among 
executives and professionals. By contrast, 1.5 million Ontarians had 
group coverage at work, especially those in unionized employment. 
Nearly 2/3 of workers covered by collective agreements enjoyed this 
fringe benefit. Group disability policies contribute about $400 million 
annually in voluntary disability benefits in the province. Life in- 
surance, of course, is an analogous form of protection, payable if 
the accident or disease produces a fatality rather than a disability. 
Focusing on ferm insurance, which is primarily designed to provide 
income replacement for surviving dependents rather than savings for 
the insured himself, one finds that such group contracts in Ontario 
provide coverage of $430 million annually. 


7. Social Assistance 


Suppose someone falls between the cracks of this entire array of 
programs, or that his entitlement is too low to live on. Neither he 
nor his family will go destitute in Ontario. Social assistance pro- 
grams run by the province provide the final safety net for the dis- 
abled as well as for other disadvantaged people. The GAINS-D pro- 
gram under the Family Benefits Act is the major resource for the 
most seriously disabled persons, paying benefits of $364 a month for 
a single disabled person and $579 if he is married (as compared with 
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the 1981 poverty line of $482 and $696 respectively). Not only is this 
limited benefit reduced by any other income of whatever type, and 
then taxable, but it is subject to an exacting means test which re- 
quires that the bulk of the disabled person’s assets be depleted 
before assistance is provided. Perhaps the best test of adequacy of 
the disability income protection otherwise available in Ontario is that 
in 1981 some 33,000 disabled persons had to draw $140 million from 
GAINS, and another 27,000 who did not satisfy the specific criteria 
of GAINS received $100 million in general assistance under the 
Family Benefits Act. 


8. Summary 


This complex and detailed description can be distilled into several 
propositions: 


(i) Sizable sums of money are now being spent in Ontario in 
compensating the victims of disabling or fatal injuries. In 
1981, I estimate that roughly $2.5 billion were expended in 
group programs of one kind or another-2%, of the gross 
provincial product. 

(ii) This money is being funneled through a multiplicity of pro- 
grams-public and private, federal and provincial—each with its 
own principles, categories, and administration. 

(iii) The question of which category a disability fits into is crucial 
in determining the level and adequacy of the income replace- 
ment which an injured victim will receive. As an example, 
suppose that a single person earning $30,000 a year is per- 
manently disabled in an automobile accident on his way to 
work. If he can establish that someone else is entirely at fault, 
he will collect tort damages calculated at $2500 a month, non- 
taxable. If the accident occurred while he was at work, 
perhaps driving a truck, he will collect about $1400 a month 
in compensation, again non-taxable. If he was not at work 
and cannot establish that the other driver was at fault, he will 
collect $600 a month in ‘‘no fault’’ auto benefits. If he was 
injured at home as a result of a crime, e.g., a burglary, he will 
collect $500 a month. But if he was injured at home due to 
nobody’s fault, and must rely solely on the CPP or GAINS 
programs, he will get only $300 a month, a sum which is 
taxable (at least in principle). 

(iv) The more generous public programs are directed at the vic- 
tims of accidental injuries, especially those hurt at work or on 
the road. Victims of serious and disabling diseases, a far more 
numerous category of the disabled, must rely largely on the 
CPP and/or GAINS. What gives emotional edge to the 
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technical issues of how to identify industrial diseases is that 
riding on this verdict is a relatively generous workers’ com- 
pensation pension of up to $1400 monthly as compared with 
the subsistence level of the CPP at less than $300. 


D — Towards Comprehensive Disability Protection: 
The Case of Accidents 


The previous section gives us a systematic account of how Ontarians 
are compensated when they suffer disabling injuries of various 
kinds. How we should evaluate the current state of affairs, what we 
should do with one or more of these programs, is quite a different 
matter. This depends on what we believe to be the important objec- 
tives to be achieved through our disability programs: compensating 
the victims of injuries, reducing the number and severity of these in- 
juries, allocating the burden of these injuries in a fair and equitable 
manner, limiting the cost of administering such programs, or some 
combination of all of these. In disentangling these complex issues, !3 
it is important to distinguish between accident and disease cases, 
since there are profound differences in the nature of the problem 
posed by each. 

Up to now almost all efforts to broaden the scope of compensa- 
tion for injury victims have been focused on accidents, especially 
motor vehicle accidents. It is illuminating to reflect on the decades- 
old controversy over tort litigation for automobile accidents from 
the perspective of workers’ compensation. Tort liability for 
automobile injuries and workers’ compensation for occupational in- 
juries are the two most generous and elaborate disability programs 
we have. Yet each embodies a fundamentally different conception of 
how its respective claimant population should be handled. 

The tort law model rests on the principle that a person who has 
been injured in an accident should obtain compensation if, and only 
if, he can show that someone else was at fault in causing the acci- 
dent. When this is proved, the victim then is entitled to recover 
damages for all the harm which he has suffered, both financial and 
personal (i.e., pain and suffering). Because these damages must be 
awarded once and for all in a lump sum, considerable time must 
pass before the injuries have stabilized enough so that a prediction 
can be made about their future magnitude. Any dispute between 
plaintiff and defendant about issues of either fault or damages, must 
be settled in a judicial proceeding on the basis of evidence and 
argument presented by both sides. 

The workers’ compensation model rests on the premise that an 
employee who has been injured at work should be guaranteed com- 
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pensation out of a collective fund contributed to by all Ontario 
employers. These benefits are payable irrespective of the lack of 
fault on the employer’s part; indeed, even in the presence of 
substantial fault on the part of the employee himself. But these 
benefits do not purport to provide redress for all the injuries which 
have been suffered. There is some limitation on the degree of in- 
come replacement, and theoretically no compensation for purely 
non-economic losses. The benefits are paid periodically to the in- 
jured worker for as long as the disability lasts, with payments begin- 
ning as soon as the injury is reported to the Board. Disputes about 
entitlement and amount of compensation benefits, are settled in an 
administrative proceeding, largely on the basis of independent 
investigation by the WCB. 

These are starkly different legal instruments for handling disabling 
injuries. A community might believe that one or the other is the best 
way to proceed. Perhaps it might conclude that neither is to be 
preferred. It is hard to see, though, how it can hold that each is the 
proper instrument within its own domain. 

Suppose our standard of appraisal is how well a system performs 
the task of compensating the victims of accidents. From this 
perspective, a well-designed program would be comprehensive: it 
would provide redress for any accident victim who had suffered real 
injuries requiring medical treatment, lost time from work, and so 
on. In addition, it would be prompt: it would offer this redress as 
and when the needs are actually felt, when expenditure of the money 
would assuage the distress of the injury itself and head off additional 
dislocations and obstacles to rehabilitation. To the extent that 
resources are scarce, as they always are, the system would have a ra- 
tional ordering of priorities. It would provide more adequate redress 
to the victims of serious injuries than to those with minor injuries, 
on the assumption that the latter are better able to look after 
themselves. And it would insure that all medical treatment and 
rehabilitation needs were being looked after, and that the flow of 
income was being maintained for the victim and/or his family to live 
on, before trying to provide monetary consolation for loss of 
enjoyment of life. 

There can be no doubt that the tort model fares poorly when 
measured against this standard. This is true even in the case of 
motor vehicle accidents, the kind of mishap where tort law is by far 
the most important.* 


* Workplace injuries, of course, were long ago removed from the tort system. But 
about 40% of disabling and fatal accidents occur outside the workplace and off 
the road. A recent and exhaustive study in the United Kingdom found that only 
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In the last two decades, in-depth investigation of how the tort 
process handles automobile accidents in Ontario, British Columbia, 
Quebec, the United States, the United Kingdom, and Australia has 
produced a remarkable concurrence about these central policy facts; 


(i) 


(ii) 


(iii) 


Only about 45% of the people injured in motor vehicle ac- 
cidents collect any money at all through a tort claim (not only 
in court but also through settlement with a liability insurer). 
As the injuries get more serious, the proportion of successful 
claims drops even further. Those who do not satisfy the basic 
eligibility rule of tort law-that another person was at fault in 
causing an accident-are left to draw on one or more of the 
other programs described in the previous Section. 

On average it takes about a year to settle a tort claim involv- 
ing serious personal injuries. Many of these cases take two 
years or more. In the meantime the victim must subsist as well 
as he can, often nervous and insecure about whether there 
will be any eventual recovery. 

When one compares the amount of money recovered in tort 
law to the actual economic losses suffered by the victim, one 
finds that those with minor injuries tend to collect more in 
tort damages than their out-of-pocket expenses and lost 
wages; the seriously injured tend to collect far less. This does 
not necessarily imply that the minor accident victim is collec- 
ting a windfall. He may have suffered a certain degree of pain 
and suffering for which the insurer is willing to pay rather 
than expend its resources in fighting a plausible legal claim. 
But the badly injured victim (who suffers proportionately 
even greater non-economic loss) usually does not even come 
close to recouping his tangible financial losses. The reason is 
that he has neither the time nor the money to fight a claim for 
the two or three years it would take to get a court verdict. He 
needs money now to live on. This pressing circumstance often 
compels him to accept a settlement which is far less than the 
actual harms which were inflicted. This latent bias in the 
distribution of tort law dollars as between the seriously and 
the modestly injured is, perhaps, the most stinging indictment 
of tort law as an instrument for compensating motor vehicle 
victims. 


2.5% of the victims of this latter category collected any tort damages at all, a 
figure which accords with earlier estimates from Australia and New Zealand.!5 It is 
highly unlikely that Canada, with much the same law and procedure, would be far 
off this figure. 
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To the defenders of tort law, this criticism misses the mark 
because it holds up the wrong standard.'* The objective of tort law, 
they contend, is not injury compensation, pure and simple. All that 
the law can do is decide which of the people involved in the law suit 
must bear the cost of an injury once it has occurred. Take the case 
of an accident in which a pedestrian was injured when struck by a 
driver’s vehicle. If one looks simply at the situation of the plaintiff 
pedestrian, certainly he seems to need compensation for what may 
be serious injuries. But if this is the reason why the defendant is 
made to pay tort damages, such a verdict simply shifts the burden to 
the driver and makes him a victim looking for compensation 
himself. Fault has always seemed an attractive candidate for resol- 
ving this dilemma. Suppose that the accident was caused because the 
driver was going too fast through an intersection, thus failing to 
adopt the kind of precaution which the community expects in order 
to protect pedestrians from such an accident. It seems only fair that 
a culpable driver should bear the burden rather than the innocent 
pedestrian. And he should pay for all of the injuries: not just for 
medical costs or loss of earnings, but also for the real impact which 
the loss of a limb or the disfigurement of a face can have on the per- 
sonal life of the victim. On the other hand, if the pedestrian was also 
at fault in the incident-e.g., jaywalking on a busy street-the 
damages suffered should be shared in proportion to the responsi- 
bility of both parties. To the extent that the law systematically im- 
plements this fault principle, it will also generate the incentives need- 
ed to make people more careful in their behaviour, thus reducing the 
overall accident toll. In this respect, as well, tort law reinforces our 
sense of individual responsibility for accidents and their 
consequences. 

From this alternative angle of vision it is neither surprising nor 
arbitrary that many accident victims do not win compensation in the 
tort action; because the real issue posed in the tort model is not 
whether a particular plaintiff should have some money, but rather 
whether the money should be paid by a particular defendant. To the 
charge that the exigencies of real life distort the actual operation of 
the tort system, its supporters respond that the empirical findings I 
reported earlier are no longer true of the current process in 
Ontario.'? We now have comprehensive Medicare, which insures 
that the hospital and doctor bills will be paid regardless of whether 
there is a valid tort claim. We have Legal Aid which will see that 
there is a lawyer to prosecute the claim. And we have no-fault 
automobile benefits which guarantee immediate payment of up to 
$600 a month in lost earnings. This income floor permits a tort clai- 
mant to resist inadequate offers for settlement and to pursue the full 
redress to which he is entitled under the fault doctrine. Viewing the 
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current system as a whole, with the variety of no-fault benefits living 
in peaceful co-existence with the individualized system of fault 
liability,* the Ontario Advocates’ Society asserted to me in no 
uncertain terms, that the victims of automobile accidents in this pro- 
vince are much better off than victims of workplace accidents. The 
latter are denied any right to sue in court and must rely exclusively 
on a statutory/administrative remedy with a good many flaws of its 
own (e.g., income ceilings, flat-rate survivorship benefits, the ‘‘meat 
chart’’ for permanent/ partial disabilities, no recovery for pain and 
suffering, and so on).** 

Those who would further pursue the critique of tort litigation in 
motor vehicle accidents must tackle its basic premise: that the law 
can allocate the costs of an accident only between the individuals 
involved in it, and fault is therefore the fairest criterion for such a 
choice. Even within this frame of reference there is something 
troubling!’ about a system which would make the driver of a car 
who may be guilty of no more than momentary or inadvertent 
carelessness, bear the full cost of crippling injuries inflicted on a 
pedestrian. After all, we are all guilty of this venial fault in our driv- 
ing at some time or other. Is there really good and sufficient reason 
for shouldering a particular driver with tens of thousands of dollars 
of tort damage merely because he was unlucky enough that his 
carelessness caused a serious accident? Actually we do not have to 
face up to this moral uneasiness in administering the tort system. 
The simple truth of the matter is that this driver will not actually pay 
the damages (and few would have the financial resources to do so 
irrespective of what the law said). In the real world of automobile 
accident litigation it is the liability insurer for the vehicle who pays if 
the plaintiff-pedestrian is successful in his law suit. 

The development of the modern institution of liability insurance 
has put an entirely different complexion on the traditional tort law 
regime. What happens if we consider tort law/liability insurance as a 
single integrated system for dealing with automobile accidents? Each 
year the owners of motor vehicles in the province contribute 


* I should note that if the case for the adequacy of the tort system rests in signifi- 
cant part on its being supplemented by the basic no-fault benefits, this case applies 
at best only in the automobile setting. I noted earlier that fewer than 5% of the 
victims of accidents off the highway (and outside the workplace) recover anything 
from tort law. But these special no-fault benefits are confined to victims of motor 
vehicle accidents, although nearly 50% of the latter have viable tort actions. 


**T might add that these remnants of the ‘‘rough justice’’ of the original workers’ 
compensation model in Canada are precisely those features which the White Paper 
proposals are designed to correct in Ontario, by providing more finely-tuned 
redress for the actual income lost by the injured worker or his surviving 
dependents. 
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premiums to a vast pool of funds administered by a number of 
insurance companies; money which is then available to satisfy tort 
awards.* In this setting, the real issue in the tort action is not 
whether it is fair to shift the losses incurred in an accident from say, 
a pedestrian to the driver. Whether the latter is the owner of the ve- 
hicle or the employee of the enterprise, in neither case will he 
personally pay for the damages. What actually rides on the outcome 
of the lawsuit is whether the individual victim will gain access to 
these collective funds. Does it not seem strange that a person who 
has suffered real injuries and is in grave need of compensation 
should be denied any redress from these socially-generated resources 
(to which he and his family almost certainly have contributed regular 
premiums or other payments), simply because he is unable to show 
that the nominal defendant (the driver and/or employee) was at 
fault in the accident? This result will appear even more arbitrary and 
unjust to an innocent victim who recovers nothing at all by way of 
tort liability, when another person who has been contributorily 
negligent collects damages for a substantial share of his injuries (in- 
cluding pain and suffering) from an insurance company merely by 
pinning some fault on another individual involved in the accident. 
The emergence of large insurance companies or other enterprises 
as the near-exclusive source of funds for paying tort compensation 
has almost entirely undermined the principle of individual fault and 
responsibility as a plausible criterion for determining whether some- 
one should collect such compensation. It is also clear that ad- 
ministering this criterion is highly wasteful of the available resources 
of both the parties and the public. Assessing which parties are to 
blame in the accident requires meticulous investigation and analysis 
by both sides, often forcing each to hire and pay for a lawyer. If the 
two cannot agree, they will have to go to court for a full-scale 
reconstruction of the original events before a judge and jury. 
Though only a tiny proportion of automobile accident cases end up 
in court, they impose a large drain on the judicial resources of the 
community, consuming about 40% of the civil time of Superior and 
County Court judges in Ontario. Again we have a variety of em- 
pirical studies of the cost of administering this tort liability /in- 
surance system in motor vehicle accidents. The estimate in Ontario is 


* Alternatively, if the potential defendant is a government or large corporation 
whose employees were involved in the accident, the enterprise may find it more 
economical to insure itself against this liability. Even in this case the revenues used 
will be contributed by all the consumers of its goods or services. 
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that it costs the private parties and the public purse a total of about 
$1.00 to deliver another $1.00 in compensation to an injured 
victim, !9* 

This is in stark contrast to the variety of no-fault social insurance 
schemes where the comparable costs of administration are about ten 
cents for every dollar in benefits in workers’ compensation (plus 
another five cents for an extensive medical, rehabilitation, and safety 
program), and about five cents for UIC sickness benefits and for 
CPP disability benefits. 

Suppose we were to dismantle the tort liability/insurance regime 
with its painstaking judgments about who is at fault in the accident, 
and its laborious attempt to calculate a lump sum award which 
would precisely measure the past and future losses suffered by the 
victim. In its stead we might expand the workers’ compensation law 
to cover all accidents, work-related or not. The victims of accidents 
would receive periodic payments to replace a substantial proportion 
of their lost earnings, irrespective of the presence or absence of fault 
in the incident. Presumably modest additional awards would be 
made for permanent physical impairments or disfigurements.** This 
single comprehensive scheme would not cost Ontarians appreciably 
more than the current array of programs (tort and non-tort) review- 
ed in the previous Section, with their haphazard incidence of 
recovery and their inequitable disparity in benefit levels. This 
remarkable result would be achieved by eliminating most of the ad- 
ministrative cost of the current system and then focusing the 
available money on the replacement of earnings lost by everyone 
who has been hurt, rather than spending much of it on damage 
awards for pain and suffering for those few people able to establish 
that someone else was at fault.” 

The accumulation of empirical studies and scholarly analyses has 
generated widespread advocacy of such fundamental reform of the 
traditional tort approach to compensating accident victims. In 1978, 
Quebec took the first step down this path, though just for motor 
vehicle accidents. Tort liability was abolished and replaced with a 
program of fully indexed income replacement benefits (90% of net 


* The cost is slightly less in Britain - $0.85 according to the Pearson Report - and 
slightly more in the United States — $1.10 according to the Department of 
Transportation Study. Indeed in the United States it now actually takes more than 
$2.00 in social resources to get another $1.00 into the hands of those injured by 
medical malpractice or defective products. 


** I realize of course, that expanding the scope of the workers’ compensation 
model beyond occupational injuries would require considerable change in its 
source of financing, now entirely through assessments on employers. I shall take 
up this issue later on in this chapter. 
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lost earnings up to a ceiling which is now $26,000), with comparable 
survivorship benefits, and lump sum awards ranging up to $30,000 
for permanent physical impairments. This entire package of 
benefits, guaranteed to all Quebeckers involved in auto accidents, 
costs the average Quebec car owner only $95.00 in annual insurance 
premiums (plus $21 per year from the gasoline tax). Governments in 
Saskatchewan and Manitoba have proposed the next step: coverage 
for accidents off the highway and outside the workplace. Such an 
accident compensation plan has actually been in effect in New 
Zealand for the last decade. The New Zealand plan pays benefits of 
80% of earnings lost, up to a ceiling which covers all but the top 
income bracket together with generous survivorship benefits and 
modest lump sum awards. In 1979, the total cost of the program in a 
country of 3 million people was $114 million, requiring an average 
payroll assessment of slightly over 1% for employers, automobile 
insurance premiums of $15 per pleasure vehicle, and another $13 
million in general government revenues to pay for accidents for non- 
wage earners off the road.” 


E — Towards a Comprehensive Plan: The Case of Disease 


The previous Section set out the highlights of the current debate 
about how best to compensate the victims of accidents. The 
defenders of the tort regime still fight a vigorous rearguard action 
against any encroachment on their domain. They argue that it is un- 
fair to deprive the injured victim of the right to full redress (in- 
cluding damages for pain and suffering) from a blameworthy defen- 
dant; and also that compensating all accident victims from a general 
social fund would erode the sense of individual care and responsibili- 
ty which is needed to prevent the accidents in the first place. The ex- 
perience under workers’ compensation provides a useful perspective 
on these arguments. However critical they may be about specific 
features of the Ontario program, the consumers of workers’ com- 
pensation in the province-both employer and worker groups-are 
dead set against any return to the tort model of fu// compensation 
only where fault is established. As for the impact of the compensa- 
tion system on incentives to prevent accidents, I shall tackle this 
issue in depth in the next Chapter. 

Whatever one’s ultimate judgment about the desirability of apply- 
ing the workers’ compensation model to accidents occurring outside 
the workplace, such a step is neutral as far as accidents inside the 
plant are concerned. By this I mean that even if occupational and 
non-occupational accidents continue to have markedly different 
compensation schemes, it is comparatively easy to keep the two 
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separate. This is in sharp contrast to the case of disease. Almost all 
forms of serious industrial disease are also produced by conditions 
and exposures. outside the plant; it is exceedingly difficult to tell 
what was the actual cause in any individual case. This is what led me 
to suggest at the start of this Chapter that the only way to guarantee 
that nearly all cases of industrial disease will get compensation, is by 
compensating ai/ diseases. But the dimensions of a comprehensive 
plan for disease are very different than they are for an accident plan. 
One cannot rely on the easy, pragmatic justification with which I 
ended the last Section: that we need spend no additional money in 
compensating more accident victims, but simply spend what we do 
now more sensibly and more equitably. 

In the first place, the incidence of disabling disease is far greater 
than that of accidents, and this is even more so for serious and/or 
fatal conditions. I should add that there is not as great a disparity in 
income losses due to these two sources of disability. The reason is 
that accidental injuries and fatalities tend to be concentrated among 
the young, requiring a much larger amount of income replacement, 
whereas the serious diseases—cardiovascular, cancer, and respiratory 
— are more likely to occur as one gets older, perhaps even after one 
has retired.* Still and all, the financial cost of disease is much 
greater than that of accidents. In the one systematic analysis of this 
point of which I am aware, the Australian Royal Commission 
estimated in the early Seventies that the cost of compensating 
accidents in that country ($325 million net of tax) would be one- 
quarter the cost of a program for both congenital incapacity and 
disease ($1330 million net). The distribution of disabilities in Ontario 
should be roughly the same. 

Not only are the financial needs generated by illness several times 
those produced by accident, but the shortfall in public programs is 
even starker. I noted earlier that the more generous schemes of 
disability compensation were all oriented towards traumatic injuries: 
whether caused. by motor vehicles, the workplace, during wartime, 
or by crime. The victims of disease must rely on the subsistence level 
programs: the CPP and GAINS. And there are no spare dollars left 
in either the administration or the benefit structure of these pro- 
grams which might be used to make the income maintenance levels 
more generous. 

Yet from the point of view of compensation policy for the dis- 
abled, there is no principled case which can be made for such 


* This is not to suggest that such diseases of old age are less important to prevent, 
but only that if the point of a compensation program is to provide redress for 
economic losses, age distribution is going to affect the amount of money required. 
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disparate treatment. As I argued in the previous Section, if a man 
forty years old is injured in a serious accident, is totally disabled for 
a lengthy period of time, and then dies leaving a wife and several 
young children, the need for a flow of income to continue to sup- 
port himself and his family is precisely the same whether the acci- 
dent occurred on the road to work, at work, or after he had come 
home from work. An accident compensation policy which delivers 
radically different levels of income replacement in these three cases 
no longer seems sensible or fair. But if the individual suffers a heart 
attack or a malignant cancer, his need for financial support is 
precisely the same as if he had been an accident victim. And since 
disease is the kind of misfortune which is currently treated much less 
generously than accidents, it would seem to deserve even greater 
public concern and reform. 

At the same time, to do the job adequately would require a major 
investment in social resources. The question, then, is why and how 
we are to do this. One can take one or two basic approaches in 
designing a general plan for the protection of the disabled against 
loss of job and income. One is the model of social assistance; the 
other, the model of social insurance. Each of these has its own 
distinct philosophy, with clear implications for the scope of the pro- 
gram, benefits, method of financing, and so on. 


1. The Social Assistance Model 


Under the social assistance model, the problem of disabling injuries 
is basically, considered to be one of poverty. A person has suffered a 
severe injury which prevents him working and thus cuts off his 
primary source of earnings. A compassionate society will respond to 
such misfortune by providing alternative income so that he and his 
family can buy food and clothes, pay for shelter, live and function 
at least at a minimally acceptable level in our modern, urbanized 
society. This response will take the form of general scheme of in- 
come replacement for the disabled, whatever be the source of the in- 
jury. 

But this rationale has further implications for the design of any 
such scheme. There is nothing special about a disabling injury as 
contrasted with other misfortunes which may deny a person income 
from work. Many people have a background and personal problems 
which leave them unable to find or retain a job for which they might 
be qualified. They also require the same degree of social compassion 
to provide for the essential needs of themselves and their families. 

However, the level of income maintenance in such a broad-scale 
program would be quite low. There is a felt need to maintain a con- 
siderable margin between income paid to those who do not work 
and income paid to those who do work, especially at comparatively 
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unpleasant and low-paying jobs. Under a social assistance model, 
little special recognition can be given to those who do not work 
because they are physically incapable of doing so, by contrast with 
those who do not work because of personal or social misfortune.* 
In either case, before an individual is entitled to such assistance, he 
will have to use up his own personal savings, liquidate certain capital 
assets (even the equity in his home), and pass a stringent needs test. 
Equally as important, the benefit structure will respond uniformly to 
the person’s current situation, based largely on family size and 
makeup, although with special allowance for certain individual 
needs. It will not reflect the difference in income previously earned 
and now lost as a result of either a disabling injury or other causes. 
By the same token, the funds for social assistance would come out 
of the community’s general revenues and tax system, and there 
would be no connection at all between the prior contributions of the 
individual before his misfortune and what he is now entitled to draw 
from the program. 

A person who starts from this perspective might possibly argue 
that the present treatment of the disabled in Ontario is not a major 
policy problem. After all we do have the Family Benefits Act, which 
is now drawn on by about 35,000 disabled Ontarians and which pro- 
vides a social safety net against destitution. Concern may exist about 
whether the actual level of benefits is generous enough to avoid real 
poverty, about whether more can be afforded by those who are 
working without creating an undesirable effect on the incentives felt 
by those who are not. But this is the age-old debate about welfare 
policy, and one in which the distinctive situation of the physically 
injured and disabled does not play a major role. 


2. The Social Insurance Model 


Our conception of the disability problem changes sharply when seen 
through the lens of the social insurance model. A hypothetical case 
illustrates the difference. A person is forty years old and has been 
working for 15 years for a firm, at a job now paying $25,000 a year. 
He supports a wife and three young children. The family lives in a 
house with a mortgage, and enjoys a lifestyle which reflects his cur- 
rent income level. He has seniority and job security with this firm 
and expects to work there until he retires at 65 with a pension that 
will support him and his wife at a comfortable level. On the way to 


*Though under the Family Benefits Act, claimants who satisfy the disability 
criteria for GAINS do receive an extra $85 per month over and above the general 
level of welfare benefit. 
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work one morning his car runs off the road; he is permanently crip- 
pled and unable to work any longer. He has neither a tort action nor 
entitlement to workers’ compensation benefits. Like most people he 
has a modest savings account, but nothing capable of warding off 
this devastating blow. If and when he is in a position to satisfy the 
means tests, social assistance will give him and his family a bare level 
of income. But while that kind of program will avoid the devasta- 
tion of having no income at all, it does not address the fact that this 
person has been singled out by fate for a steep, sudden drop from a 
comfortable to a subsistence level of income, with the tremendous 
dislocation that this implies for the expectations, relationships, and 
patterns of life of this family. This latter type of misfortune, 
separate and distinct from poverty as such, is what a social insurance 
program for disabling injuries would be aimed at. 

The desirability of insurance is clear enough in a case like this.” 
Insurance prevents the concentration of such a devastating income 
loss on a single family at a single time. Instead, the loss is distributed 
among a large group of people over a long period of time; people 
sacrifice a small amount of their current income and consumption to 
pay a regular premium into a fund which is available to provide for 
the few who are unlucky enough to suffer a major loss of all their 
income. Surely few candidates for insurance are as compelling as a 
serious, long-term disabling injury. After all, almost all of us pur- 
chase collision insurance for our car, theft insurance for our per- 
sonal property, and fire insurance for our house. But the most 
valuable asset we ‘‘own’’ is our earning capacity.* If we are to have 
any insurance at all, it should be against loss of or damage to this 
asset. 

Undoubtedly many people who will agree with my judgment on 
this point — the importance of protection against crippling injuries — 
will not be persuaded that the government need establish a program 
of social insurance against such disability. They will ask why we 
should not leave this to private, voluntary choice rather than making 
it a matter of public compulsion.™ Each individual should be al- 
lowed to decide for himself how much of his current consumption 
he is willing to sacrifice by paying a premium to insure against this 
future risk. Given this freedom, some people may think they take 
better care of themselves than the average, or they may simply be 


* A moment’s reflection on my hypothetical example should make this clear. What 
would be the capitalized value of an asset capable of generating an annual return 
for the next 25 years of $25,000; actually more if one counts fringe benefits such as 
employer contributions to retirement pensions? And this is just the return in cur- 
rent dollars, whereas someone with a secure job can expect regular adjustments 
upwards in tandem with inflation and real economic growth. 


76 


willing to take more of a chance with their lives. Why should they be 
held to the uniformly higher level of risk aversion which the majori- 
ty happens to feel? 

This is the perennial challenge to those who propose any govern- 
ment program. It cannot be quickly and casually dismissed, especial- 
ly in economic times such as these. A sophisticated response to that 
challenge will consist of several strands of argument. 

First, we must be realistic about the individual’s decision about 
whether to purchase disability insurance. Again and again, one sees, 
a strange bias in our behaviour. We tend to insure against the larger 
risks of smaller harms, rather than the smaller risks of larger harms; 
irrespective of whether the discounted impact of the latter is much 
greater than the former. This is borne out by the examples I men- 
tioned earlier. We almost all buy collision insurance against the 
damage to our car in an automobile accident, but (absent govern- 
ment direction) rarely if ever do we buy insurance against the serious 
injury to our body in the same accident. That pattern is also to be 
found in public programs. Ontarians have first-dollar insurance to 
pay for simple visits to the doctor (under OHIP), or to protect 
against the first 15 weeks of illness and absence from work (under 
UIC), but they have grossly inadequate protection (under the CPP) 
against the devastating financial impact of total and permanent 
disability. 

I suggest two reasons for this pattern. First, we have all been sick 
and missed work for some time, or had at least minor collision 
damage to our car, and we have seen that these mishaps happen and 
have to be paid for. but we are largely unaware of the true risk of 
serious injuries which occur infrequently and randomly (I, too, was 
quite unaware of this risk before I looked at the statistics in the 
course of this Inquiry). Psychologists** have found that when the 
probability of a risk drops below a certain level, we are prone to 
block it out of our mind, to treat it as a zero possibility, to neglect to 
do anything about it until it happens - when it is too late. The con- 
sequences of this all-too-human failure to provide against this future 
contingency are felt not only by the individual, but also by his fami- 
ly and by society generally, which feels obliged to maintain him at 
least at the minimum level prescribed by GAINS, ef al. 

Government has no such excuse. It is fully capable of a realistic 
look at the dimensions of the disability problem. It is aware of the 
thousands of seriously disabling injuries in the province every year, 
even though the risk faced by any one individual is small. It ap- 
preciates that the people who are singled out for injury have to be 
provided for in some way or another. In sum, the government is in 
the best position to make a rational collective judgment about the 
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nature and level of insurance against the risk of serious disability, 
rather than leave this to the haphazard pattern of individual 
decision. 

Nor need the government feel embarrassed by the charge that it is 
forcing something on people which they do not want. As we saw 
earlier, there is very little individual purchase of disability insurance 
- only about 125,000 policies in Ontario — by contrast with life in- 
surance — for which there are now well over a million policies in ef- 
fect. It has been pointed out, though, that this is largely due to a 
sharp difference in the nature of the two forms of insurance.” Life 
insurance protects against death, a single, non-recurring, event 
which, we can safely assume, everyone wants very much to avoid. 
Some kinds of disabling events are much the same - e.g., a car acci- 
dent, or a stroke — which suddenly leave their victims entirely crip- 
pled. But much of the disability problem consists of conditions 
which are progressive, alterable, and whose impact, economic or 
otherwise, may differ widely from person to person and from time 
to time. These cases have proven to be difficult and highly conten- 
tious for WCBs - public tribunals with a great deal of resources and 
experience in handling them. It is unlikely that private insurance 
companies would be able to provide to the ordinary Ontario worker 
a decent level of individual disability protection on a voluntary basis 
and at affordable premium levels.”’ 

In the last two decades, however, group disability insurance, 
especially in the employment context, has grown to the point where 
it now covers about one-third of Ontario workers. Implementation 
problems in disability insurance become more manageable when the 
plan covers a group large enough to permit risks and moral hazards 
to be pooled, and to involve the employer in the administration of 
the plan (with the firm’s knowledge of the capabilities of its 
employees and the suitability of its work for them). Perhaps the best 
index of the attractiveness of such insurance to Ontarians whose job 
makes it realistically available to them is the fact that the bulk of 
group disability coverage involves unionized workers. When 
employees have a trade union representative whose business it is to 
learn about and explain the need for long-term disability protection, 
and when they have this voice in determining the makeup of their 
compensation package, they opt more and more for this benefit. It 
is now contained in 60% of the collective agreements in the pro- 
vince. This evidence makes it clear that there is a strong appetite for 
such insurance if it is made accessible to the ordinary Ontario 
worker. 

At the moment, though, such disability coverage is available 
primarily to employees who work for large firms where there is 
union representation, or in closely analogous employment situations. 
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Intriguingly, this coverage exists not because the individual employee 
has opted for it as a matter of private choice, but rather because a 
social decision has been made - whether in collective bargaining or 
in the organization’s personnel policy — that this is an appealing 
fringe benefit for the bulk of the workers. But a great many 
employees work in firms where disability coverage is not so feasible, 
or where it simply has not been adopted. When serious disability 
strikes and the unfortunate victim is consigned to the subsistence 
levels of the CPP and/or GAINS, the absence of private coverage 
seems particularly arbitrary and unfair. Just as was true of health 
care insurance, and is true still of retirement pensions, the case for 
government intervention to guarantee a decent level of disability 
insurance is compelling. 


F—The Problem of Affordability 


My reasoning so far has led me to these two conclusions of princi- 
ple. First, all Ontario workers should have a reasonable level of 
insurance against loss of income due to serious disability. Second, 
there should be no distinction in the degree of protection afforded to 
those who happen to be injured by an accident on the highway or at 
home, or a cancer produced by exposure to a toxic substance at 
work or in the general environment. 

Any number of issues will arise in the course of designing such a 
comprehensive plan. Addressing them in detail would take me far 
afield from what began as a review of workers’ compensation and 
its treatment of industrial disease. In fact, since I began this Inquiry 
a Federal-Provincial Task Force has been established to take an in- 
depth look at the subject of disability protection in Canada. This 
group is now grappling with these ticklish problems. Still, it is in- 
cumbent on me at least to sketch something of the scheme which I 
have in mind, and to address some of the immediate questions such 
a proposal evokes. 

I must first underline this implication of the fact that I am speak- 
ing of a social insurance rather than a social assistance program. The 
amounts paid to persons with the same physical impairment and 
functional disability will vary in accordance with their pre-injury in- 
come. The point of the program is not simply to provide a uniform 
floor of income to meet minimum needs. It is to insure people 
against a sharp drop in the previous earnings upon which they and 
their families had come to rely. No doubt it would be possible to in- 
corporate a ceiling on the level of income which is so insured; leav- 
ing it up to higher-income earners whether they wish to purchase 
private insurance against this unusual financial risk. Executives, pro- 
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fessionals, ef a/. can and do buy this type of individual disability in- 
surance in the private market. But whether and wherever we might 
fix an upper ceiling, such a social insurance plan would replace in- 
come at or near the current levels of workers’ compensation for oc- 
cupational injury, and thus far above the stark poverty levels in the 
CPP and/or GAINS-type programs. 

The same logic implies that financing of the program should be 
through contributions by or on behalf of those who are protected, 
calculated as a percentage of earnings up to the ceiling. In effect, the 
premiums paid would reflect the coverage and protection which had 
been obtained. The point of this policy change is to move from a 
haphazard potpourri of categorical disability programs to a 
systematic and comprehensive scheme. There is no particular reason 
why that step should be the occasion and vehicle for some covert in- 
come redistribution. If people believe that the dispersion of incomes 
in Ontario is currently too wide and unfair, and that the government 
should do something about it, that claim should be justified on its 
own footing and applied to everyone, not just to those who are 
disabled. 

When I discussed a scheme such as this with representatives of the 
business community during the course of my Inquiry, with rare ex- 
ceptions they did not object to the idea of comprehensive disability 
insurance on the merits. Instead, the universal reaction was that any 
such social program was simply unaffordable, especially in the pre- 
sent perilous economic climate. 

There is something of a fallacy in this objection, at least from a 
global point of view. Society as a whole can afford the cost of 
disabilities, because it has no choice in the matter. If a person is hit 
by an automobile or is struck down by a cancer tumour, his removal 
from the productive labour force does occur, and so does the inter- 
ruption in his earnings. These costs cannot be wished away. The 
issue of compensation policy is thus who is to be made to bear these 
costs, and in what proportion. Is it to be left entirely on the victim 
and his family, or to be spread among the able-bodied work force? 
Indeed, the theory of insurance, public and private, is that if we 
distribute the risk through a small, regular premium paid by 
everyone rather than concentrate the entire financial burden on a 
family which also has to bear the tragedy of a crippling or even a 
fatal injury, we can actually reduce the total human cost of accidents 
or diseases which do occur. 

From another perspective it is equally true that a general disability 
plan is affordable. One can tailor the structure and level of benefits 
to the amount of money we are willing to direct to the disabled 
through a compensation fund. Even now Ontarians are spending 
about $2.5 billion a year in this area. The problem is the haphazard 
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and ramshackle structure of programs through which we currently 
distribute this money. While there may well be a case for some in- 
crease in the overall resources which we snould expend on the dis- 
abled, I do not assume that our target should be to raise everyone to 
the supposedly full level of compensation now paid in tort law, nor 
even to match every feature of the benefit structure in workers’ com- 
pensation. What we need is a systematic reorganization of our pro- 
grams so that the available dollars are spent sensibly and fairly, giv- 
ing first priority to the cases of greatest need. 

It seems clear to me that the most important need is the long-term 
disability case: the person who is seriously injured and is off work 
for many months or years, or even a lifetime. This situation is not 
just quantitatively but even qualitatively different from that of the 
person who is sick or hurt, and missing work for days or even 
weeks. In the latter case, while it is unfortunate if his earnings are in- 
terrupted, the worker will normally have some savings which he can 
use; he can put off paying certain bills until he is back at work, and 
he can cut back for the moment on the less essential expenditures 
out of his regular income and budget. But in serious long-term 
disabilities (as well as fatality cases where there are surviving 
dependents), none of these contingencies is available. Savings are 
soon exhausted. There is no immediate prospect of future income 
against which one can, in effect, borrow. In the absence of some 
alternative to earnings from a job, there simply will be no money to 
pay the current rent or mortgage, to buy the food one is used to 
eating, to replace one’s clothes when they wear out, to pay for a car 
or other forms of transportation, and so on. If the object of disabil- 
ity insurance is to cushion people against the drastic financial effects 
of a serious injury on their normal life, the available dollars should 
be concentrated on long-term rather than short-term disabilities. 

The unhappy fact, though, is that our current arrangements have 
quite a different orientation. The more generous programs, tort 
liability and workers’ compensation, each provide protection against 
the first day’s loss of income and provide the same level of benefits 
then as they do for the last day. Where we do make a choice between 
the two - short-term and the long-term disabilities - we tend to 
undercompensate the latter. For example, of the two comprehensive 
public programs, UIC now pays short-term sickness or injury 
benefits for 15 weeks up to a maximum of about $900 a month. But 
long-term disability benefits under the CPP, which begin after 4 
months and continue indefinitely, go only as high as $300 a month. 
Essentially the same is true of private sick leave plans, which often 
maintain total earnings during short absences from work, but usual- 
ly cover only a portion of long-term lost income. Even worse, such 
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long-term disability protection is simply not available to two-thirds 
of the working population. 

It is easy to understand why these programs, public and private, 
have evolved this way. Far more people are sick or hurt for short 
periods of time.* Assuming a scarce amount of dollars to spend on 
the disabled worker, it often seems politically more attractive to 
spread the money around among the many who have small injuries 
than to concentrate it on the few who have large injuries. But if we 
want to design a rational comprehensive program to spend the 
available insurance dollars in a way which is sensible and equitable, 
surely we should focus primarily on the people who suffer 
catastrophic losses which can ruin a family’s life, rather than on 
those with trivial losses which inflict only temporary belt-tightening. 

Let me put more precisely the response to the argument that com- 
prehensive disability insurance is unaffordable. We could dismantle 
the array of current social programs for compensating disabled On- 
tarians: public (under the UIC and the CPP) and private (sick pay or 
disability insurance at work); judicial (personal injury tort law) and 
legislative (workers’ compensation). This would free up something in 
the order of $2.5 billion which would be available to be spent on a 
single general plan. Such a plan would insure loss of income up to a 
generous ceiling —- perhaps $30 to $40 thousand - after which it 
would be reasonable to expect that people could and would buy 
private supplementary coverage. But payment of these income 
replacement benefits would not start for a fixed period of time - in 
the order of 1 to 3 months. In effect, rather than paying an insur- 
ance company to hold and administer the modest amount of savings 
needed to tide one over a short period off work, the individual 
would be left to do this himself. But when benefits are payable, they 
should replace a substantial share of the income lost - somewhere in 
the range of 75-85% - in order to protect the individual and his 
family from a steep fall in their previous standard of living. Depend- 
ing on the scarcity of funds for such a disability program, it might 
not be unreasonable to gradually phase in the level of income re- 
placed — perhaps to pay nothing for the first two months, 30% of 
lost income for the next two months, and 60% for the fifth or sixth 
months - before the final level would be reached for the truly long- 
term case. This feature of the program would respond to the fact 
that one can adjust to a short-run loss of income by making a 
number of temporary changes in one’s life style, but that this option 
becomes progressively untenable in the absence of another source of 
income. 

All in all, with a carefully designed program such as this one, 
together with complementary survivorship benefits, I believe that we 
could get a surprisingly generous and far more equitable system of 
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disability compensation for little or nothing more than we currently 
spend on our current hodge-podge of programs: and there is no 
reason to assume that we are spending as much as we should even 
now in financial support of those who must bear the personal and 
human consequences of a tragic injury.* 


G—Who Should Pay: From the Compensation 
Point of View 


Admittedly there is an air of abstraction to this kind of argument 
about the ‘‘global’’ affordability of disability insurance. What I 
have done is total up the sums now being spent on the variety of 
categoric programs and assume that this money can and should be 
spent instead on a single comprehensive program with a roughly 
comparable price tag. On this assumption, I am satisfied that the 
Ontario economy could readily bear the cost of such a social ini- 
tiative. Of course, one cannot blithely assume that the existing pro- 
grams would be easily dismantled, nor that the money thus freed 
would be rolled over into the new scheme. Some of these plans are 
federal rather than provincial. Some are private rather than public. 
Each has its respective constituencies of those who receive the 
benefits and those who provide the funds. Unquestionably, the path 
to a general plan leads through a political minefield.** 

It would not be consistent with my role in writing a Report such 
as this to feel unduly constrained about the immediate political 
palatability of my conclusions. Especially in this second phase of my 
Inquiry, my job is to grapple with the fundamental issues of com- 
pensation policy and to map out the ideal direction in which the 
government should be moving in the longer run. At the same time, a 
proposal such as this, raises serious issues of principle, particularly 
in the redistribution of benefits and burdens which comes with the 
submersion of existing categorial programs in a new, comprehensive 
scheme. The arguments typically made and the answers which are 
appropriate are nicely illustrated by the case of workers’ compensa- 
tion. 


* T should note, as well, that any such disability benefits would be taxable income 
in the hands of the recipient. Thus, in order to calculate the vet cost to the Ontario 
Treasury of the kind of plan I have sketched here, one has to set off against the 
total benefits payable, the taxes which are then paid on this disability income. 


** Vivid testimony to this effect can be found in the controversy evoked by my 
recommendation in the first report to the effect that workers’ compensation 
should be integrated with the CPP Disability and Survivorship Benefits in order to 
avoid double payments for the same injury. 
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During the course of my Inquiry, the reaction of many worker 
representatives to this notion was reminiscent of the Advocates’ 
Society’s response to proposals for motor vehicle compensation 
reform: they were all in favour of the idea of general disability 
protection as long as it did not touch their pet program. Trade 
unionists and injured worker groups tend to view workers’ compen- 
sation not as a limited form of disability insurance whose funds 
come from the larger community, but as the vehicle through which 
business discharges its responsibility to those who are injured in the 
service of its profit-seeking ventures. In return for giving up the right 
to sue in court for full tort damages, those injured at work have 
been guaranteed a high degree of replacement for lost income, star- 
ting from the first day off the job. And the funding of such a pro- 
gram is entirely through assessments of employers, not from general 
government revenues or premiums paid by individuals. Each of 
these features would be changed considerably under the comprehen- 
sive plan. While full redress for essentially all the economic costs of 
disability might be feasible for a single type of injury, it is unlikely 
that the community would be able to extend the same level of 
benefits to all disabilities, wherever and however inflicted; at least 
not unless it is prepared to sharply expand the share of domestic in- 
come going to the disabled.* Choices have to be made in the alloca- 
tion of the limited resources available. I strongly believe that the first 
priority must be the long-term disability case. If we decide to 
guarantee a decent level of protection for this category, the flip side 
will be a considerable reduction in the benefits available in less 
serious cases, including injuries at work or on the road. Would such 
a policy change be unfair? 

In my view, clearly not. Consider the matter first from the point 
of view of those who are actually injured. The simple argument for 
a general plan is that in the case of motor vehicle accidents, for ex- 
ample, there is no justification for giving one pedestrian run down 
by a negligent driver full compensation (out of liability insurance), 
while an equally innocent pedestrian who happened to be struck by 
a carefully driven vehicle is restricted to no-fault benefits. (Again 
from automobile insurance). If each suffers the same serious injury, 
each should be paid the same benefits. By the same token, there is 
no reason why a person injured at work should be guaranteed the 


* Quebec was able to establish such a generous level of benefits when it moved 
from a fault to a no-fault scheme for motor vehicle injuries alone. This was feas- 
ible even with a considerable reduction in personal injury premiums because of the 
fact that so much money was already being spent in motor vehicle cases, including 
the costs of administration and litigation. A province would not have the same 
luxury if it were to include all disabilities, especially those due to disease. 
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current high level of income replacement under workers’ compensa- 
tion, while a fellow worker who suffers the same serious injuries at 
home gets only the subsistence benefits ot the CPP or GAINS. The 
reason for moving to a general plan is to eliminate this unfair lottery 
in the distribution of disability funds under which entitlement to a 
particular level of benefits turns on the fortuity of how the injury 
happened to be caused. Once the critical judgment has been made to 
institute the general scheme, there is no justification for retaining 
especially generous benefits for just those workers who happen to be 
hurt on the job. 

The point is even clearer from the perspective of those who have 
not yet been injured and are insured against the risk of disability. 
After all, it is the same worker who is dependent on earnings from 
his job, and who faces the risk of interruption in such income if he is 
injured at home, at work, on the road, or elsewhere. Right now this 
worker enjoys generous protection if he is injured on the job, he has 
a fair chance of considerably higher recovery if he is hurt on the 
highway, but he faces very poor prospects if he happens to be hurt at 
home - and is even worse off if his disability stems from a disease 
whose source is usually indeterminate. A general plan would give 
this worker a decent (and considerably more accessible) level of in- 
surance protection against disabling injuries of all kinds and sources, 
at least if the disability is a serious one. But the price of such vastly 
improved protection against all these major risks would likely be a 
reduction in the current level of protection from relatively minor in- 
juries inflicted at work (or on the road). I am satisfied that this is an 
eminently fair and reasonable price to pay. 

What about the other side of the distributional objection? Ontario 
employers now foot the entire bill for workers’ compensation. Sup- 
pose that program were to be dismantled in favour of a general 
plan. It might seem to be an unjustified windfall to relieve employers 
of their liability for injuries suffered by their employees inside their 
plants. 

It is a fair implication of a social insurance scheme that employees 
rather than employers should be primarily responsible for paying for 
the program. After all, it is the employee who is injured, whether at 
work or home, through accidents or disease. His need for continued 
income after the injury is met out of the fund, irrespective of the 
cause or who was at fault. He should be the source of the funds 
needed to pay for this protection. The appropriate vehicle would be 
a regular premium calculated as a percentage of income; since in- 
come is the best index of the risk being insured by the program.* 


* A perennial issue in the design of a public disability program is what to do about 
those who are presently non-earners: most prominently, housewives, children, and 
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While the income-earner should have the ultimate responsibility to 
pay for this social insurance, certainly there should be no legal bar to 
an employer agreeing to pay all or part of these premiums on behalf 
of its employees. Just as they did with Medicare, I suspect that many 
trade unions would negotiate such an agreement on behalf of their 
members, and that non-union employers would follow suit. Indeed, 
in recognition of the fact that employers currently do pay a con- 
siderable part of the cost of the present array of disability programs 
— all of workers’ compensation, half of the UIC and CPP programs, 
varying degrees of group disability and life insurance packages - one 
could reasonably defend an additional transitional measure. Until 
the expiry of existing collective agreements, or for a fixed period of 
time in the case of non-union employees, the law could require 
employers to expend the same amount of ‘‘disability money”’ in the 
compensation of their employees. One way employers might 
discharge this obligation is by providing private short-term sickness 
or accident protection for the less serious disabilities which are not 
included in the mandatory disability program. This would insure 
that the introduction of a general plan, with its reshuffling of ex- 
isting programs and costs, would not produce an unfair redistribu- 
tion of income from workers to business. But to the extent that such 
a program does provide more and better disability insurance to On- 
tario workers than they now enjoy, it is economically sounder and 
politically more honest to charge the additional premiums needed to 
the people who get the benefit of the added protection.* 


the retired. On the one hand, these people suffer real physical impairment. On the 
other hand, they do not have a present income which gives a measurable index of 
the kind of loss for which this program gives redress. That fact notwithstanding, 
these people have a powerful case to be included in a comprehensive plan, 
especially if one feature of the program is elimination of the right to sue in tort. 
This means that some kind of notional income levels will have to be set for each of 
these different categories. In turn, this raises the question of how these “‘non- 
earner’’ benefits should be financed. In principle, the answer is that there should 
be corresponding increments in the premiums paid by the spouse and/or parent 
whose income is supporting this family, all of whose members would be insured 
against disability. 


* That last conclusion, together with the discussion in this entire Chapter, stems 
from an analysis of this issue solely from the point of view of compensation. Quite 
a different judgment might be made from the point of view of prevention. We 
might well want to require employers to pay for all the costs of specifically occupa- 
tional injuries in order to give them an incentive to make their operations safer. 
This is a different kind of concern often expressed about social insurance against 
disabling injuries, one I shall take up in the next Chapter. In the final Chapter, I 
shall conclude that even if we do adopt a general plan for purposes of compen- 
sating the victims of injuries, we should finance the program at least in part out of 
charges to those enterprises which are involved in especially risky activities, and are 
in a position to do something about the level of disabling injuries. Assessments of 
employers for workplace injuries would be retained, then, in an integrated plan 
which goes beyond pure social insurance. 
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4 
Reducing Injuries through 
Workers’ Compensation 


A—Introduction 


When people debate the question of whether there should be a 
general disability insurance scheme-one which would incorporate 
specific programs such as workers’ compensation-they tend to focus 
on the issue of compensation: what types of injuries need protec- 
tion? what is an affordable level of benefits? from whose pockets 
should the program be financed? and so on. From this perspective a 
single, comprehensive plan is undoubtedly more equitable and 
economical than a variety of categorical programs. And, as I argued 
in the previous chapter, Ontario can afford a decent program of 
long-term disability insurance. 

We must not overlook another vital dimension to the disability 
problem: prevention. Surely avoiding the injuries in the first place is 
preferable to merely guaranteeing compensation after the fact; 
money can never make up for the pain and trauma of a serious in- 
jury, nor undo a fatality. Compensation is valuable and essential in 
its own right. We can never prevent all disabilities and must 
therefore have in place a system for redressing the financial losses 
they cause. But it is equally important that we design our compensa- 
tion programs so that they do not interfere with, indeed so that they 
positively assist in, reducing the injury toll itself. 

This is one of the perennial arguments made against a general 
plan: that by guaranteeing compensation for all disabling injuries 
out of a broad social fund, we dilute the incentive to avoid the 
injury-causing action. One tends to encounter this objection more 
frequently in debate about no-fault automobile plans which would 
seem to dispense with the personal responsibility of the careless 
driver (although under the current system it is the driver’s liability 
insurer which actually pays the award). Workers’ compensation is 
already a no-fault scheme, under which injured workers are com- 
pensated from a public fund. However, the money for this fund is 
raised through a payroll levy on employers. This means that the 
amount of money extracted from an Ontario business will drop if 
the injury toll in its operations is reduced. Many expressed the con- 
cern to me in my Inquiry that if workers’ compensation were to be 
submerged in a general plan, this would eliminate that important 
financial incentive now faced by employers in charge of the 
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workplace and in the best position to do something about occupa- 
tional injuries. Others took exactly the opposite position. They 
argued that the task of compensation should be handled through its 
own program with its own philosophy and administration; and that 
the job of prevention should have another statute and agency. Prior 
to the Seventies, workers’ compensation was the major actor in On- 
tario in the areas of both compensation and prevention. But in the 
last decade, broad ranging legislation enacted across North America 
has been specifically designed to prevent workplace injuries. On- 
tario’s major effort in this direction was Bill 70, the Occupational 
Health and Safety Act (OHSA). Proponents of a general compensa- 
tion scheme tell us that we can safely rely on this kind of instrument 
to achieve an adequate level of prevention. 

To a considerable extent, this difference of view reflects a broader 
ideological debate about the best way to prevent workplace injuries.! 
The financing of workers’ compensation exerts a discreet market in- 
ducement while leaving to the private firm the leeway about how it 
will respond. This is appealing to those with a bent for free enter- 
prise. It is less attractive to those who feel we need direct regulation 
of business decisions, and who prefer stiffer enforcement of man- 
datory standards to enhancing the financial incentive of workers’ 
compensation. Personally, I prefer neither of these polar positions. 
Legal regulation and market incentives should be viewed not as 
either-or alternatives, but as complementary tools for grappling with 
the problem of industrial injuries. Each instrument has its own 
nature, uses, and limitations. Ideally each should be matched with 
that segment of the overall injury problem for which it is best suited. 
The focus of this Chapter, then, is on the question of whether 
workers’ compensation still has a useful role to play in injury 
prevention, and whether this potential contribution is significant 
enough to warrant preserving a distinct program for occupational 
disabilities. 


B—Pure Market Control 


In a broader sense, of course, both workers’ compensation and oc- 
cupational safety programs are forms of government intervention to 
deal with the problem of workplace injuries. They are designed to 
prod employers to take steps to reduce the hazards in their opera- 
tions. Each assumes that the pure unregulated labour market would 
not suffice to secure the desired level of employer action.* It is 


*Both types of legislation are focused on the employer and its actions, and so also 
will be my discussion. This is not because I assume that employers are to blame for 
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useful to probe why this is so, and to learn from the explanation 
about the nature of our problem. 


From a common sense point of view, the explanation might seem 
simple enough. Injuries are suffered by the employees. The cost of 
preventing these injuries is borne by the employer. There is no im- 
plication, of course, that employers want or deliberately bring about 
injuries to their employees. The real problem is the unintentional 
injury which is produced by a risky feature of the job, but a risk 
which only occasionally materializes in an injury. To reduce the risk 
costs money. Supervisors may have to spend more time on safety 
training and control. Work practices may have to be altered so that 
employees become less fatigued. New technology may have to be 
purchased and installed. Any of these steps requires the firm to 
make a definite and immediate investment of part of its limited 
resources. What is the hoped-for return on this investment? That the 
level of injuries may be reduced to some extent at some future time; 
a benefit which will accrue to those employees who are preserved 
from workplace injury. In the eyes of many, this distribution of the 
benefits and burdens of safety investment is inherently likely to tilt 
at least some employers away from a fully adequate effort to protect 
their employees. The object of government intervention is to add 
sufficient incentive on the firm’s side of the scale to right the 
balance. 

This intuitive, common sense explanation is a little too facile. It 
assumes that the firm itself suffers no cost from injuries in its 
workplace and thus has no monetary self-interest in taking the steps 
necessary to limit their occurrence. This assumption is incorrect in 
two respects. 

In the first place, while the pain, physical impairment, and loss of 


all or even most workplace accidents. After all, workers’ compensation itself is a 
no-fault system of liability. But the issue is not who is to be held morally responsi- 
ble for injuries which have occurred in the past, but rather who can practically 
control this problem in the future. There are specialists in accident prevention who 
believe that human error is the prime culprit in the majority of cases; who find 
upon investigation of most accidents that some worker was momentarily careless 
and inattentive and thus injured himself and someone else. I do not intend to enter 
this hotly-contested domain of accident causation theory. It suffices for my pur- 
poses to note that even human error when it occurs is harmful only because it is 
taking place in an environment with some hazards. After all, mining produces 
some fifty times the injury toll that banks do, not because miners tend to be fifty 
times as careless as do bank clerks, but simply because the mining environment is 
much less forgiving to the inevitable human error as and when it occurs. And it is 
the employer which has control over this environment. The firm owns the proper- 
ty, invests the capital, selects the supervisors and defines their priorities, hires, 
trains, and disciplines the work force. Management is given the prerogative to 
decide whether the prevention of accidents is to be emphasized at each and all of 
these levels. It is for this reason that governments, when they do intervene, have 
focused their sights on the employer who is in charge of the workplace, and left it 
to the latter to carry the message to the employees who work for it. 
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income are borne by the employee who suffers the injury, the acci- 
dent itself can impose certain direct costs on the employer. Its equip- 
ment may be damaged. An assembly line may have to be shut down, 
leaving the machines and people idle for a time. Supervisors and 
fellow workers will be diverted from their normal tasks to see to the 
victim and investigate the incident. New employees may have to be 
recruited and trained to replace valuable and experienced workers 
who are permanently disabled. This is not to suggest that these pro- 
duction costs to the employer evoke the same degree of social con- 
cern as does the injury to the victim. They are real, financial costs 
nonetheless. 

Economic theory goes further to predict that a substantial part of 
the financial harm immediately felt by injured employees will even- 
tually be transmitted to and borne by the employer. After all, the 
employer and the injured worker are not strangers to each other 
(unlike an automobile driver and a pedestrian who meet for the first 
time in a collision). They are already in an economic relationship in 
which money is exchanged for services. There is ample room in the 
employment contract for some payment for workplace hazards and 
injuries. 

This is true, in particular, of occupations in which accidents and 
injuries are a regular and apparent feature which can be expected to 
continue in the foreseeable future — in industries like mining, log- 
ging, or hydro construction projects. To the extent that these jobs 
are performed in remote locations, in cold, dirty and otherwise un- 
pleasant conditions, the employer has to pay a premium to recruit 
workers for these sites, over and above what it would pay them to 
work in a clean, comfortable environment close to home. The risk 
of injury or death is an equally undesirable feature of a job for 
which employers have to pay additional risk premiums. Such a 
“compensating wage differential’’, as it is called, is part of the 
labour cost which the employer must bear. To the extent that the 
employer can eliminate some of the hazard in its operations, and 
thus reduce the risk of injury anticipated by its employees, the risk 
premium will drop accordingly. The prospective financial gain to 
employers provides an economic incentive to investment in safety 
even in the absence of government intervention. 

In any event, this is the implication of economic theory. Is there 
any empirical evidence of its validity? One does find in collective 
agreements the occasional premium paid for more hazardous work: 
e.g., ‘height pay’’ under construction agreements. On the other 
hand, more dangerous jobs are, on average, paid less than white 
collar, administrative and technical positions in safe (and clean) en- 
vironments. This fact does not undercut the theory, which does not 
imply that risk is the on/y variable affecting employee compensation. 
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Quite to the contrary! The primary focus of the wage bargain is the 
value of the employee’s work to the firm, which in turn is dependent 
on both the degree of human capital embodied in the employee 
(e.g., education, training, skills, and experience), and the profitabili- 
ty of the business and industry in which different types of workers 
are needed. To the extent the market puts a higher overall valuation 
on certain occupations — professional, managerial, or technical — 
which are also intrinsically safer, the larger total wage which the 
latter jobs command masks the presence of a hazard premium built 
into the wage for the more dangerous jobs. All that economic theory 
implies is that any one worker, given his own skill and ability, work- 
ing in a particular job in an industry with a certain level of growth 
and profitability, will be paid more if he must work in a high-risk 
rather than a low-risk occupation. 

Unfortunately, when the economic hypothesis is phrased in this 
carefully qualified fashion, it is much more difficult to test. 
Econometric studies must first of all obtain data about individual 
wage rates (ideally, also about fringe benefits which are often more 
closely dependent on relative risks) and match these up with some 
measure of the hazard in the individual’s job. Then they must find 
and be able to control for the variety of other wage-determining 
variables in order to isolate and measure the component of the com- 
pensation package which is attributable to the hazard itself. With the 
recent interest in occupational health and safety and the controversy 
over the market vs. regulation as alternative policy instruments, a 
dozen or so studies of this subject (only one of which analyzes Cana- 
dian data)? have appeared in the last decade. 

What do these studies tell us? First of all, there is a broad consen- 
sus that a positive and statistically significant wage differential does 
exist for the risk of death on the job. Unfortunately there is a sharp 
divergence in the estimates of the amount of this premium. One 
group of studies} calculated that an employee in a job in which there 
is a One-in-one-thousand chance of a fatal injury would receive addi- 
tional earnings in the range of $1500 to $3500 annually (in the early 
Seventies). Another group of studies‘ estimates that this fatality 
premium is much lower — in the range of $200 to $600 a year. 
Another way to express these findings is from the point of view of 
the employer. For a firm employing 1000 workers, each additional 
fatality adds $200,000 to $600,000 to the annual wage bill under the 
second group of studies, and $1.5 to $3.5 million under the first 
group.* 


*In the normal course of events one would expect to find some range in the 
calculations from studies which analyze different data bases according to different 
statistical techniques (e.g., the kind of range in each of these two respective 
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Several studies’ have probed for the existence of wage premiums 
paid for the far larger category of non-fatal injuries. The results here 
are mixed as well. While there is some evidence of a wage differen- 
tial for temporary disabilities and a slightly greater premium for per- 
manent disabilities, these are nowhere near the size of the fatality 
premium and often not large enough to satisfy strong tests of 
statistical significance. The one Canadian study® of this genre focus- 
ed on temporary total disabilities (TTD’s) in Ontario. It found that 
Ontario firms which experienced the average accident frequency in 
the province (44 TTD’s per million man-hours of work) paid an ad- 
ditional average wage of $750 (+ $300) per year; or about 4% of 
the average industrial earnings in the mid-Seventies (the period 
studied). This meant that a firm with 500 employees (or | million 
man-hours worked, assuming an average 2000 hours a year) would 
pay an additional $8500 (+ $3500) in its total annual wage bill for 
each additional TTD injury which it experienced a year. This finding 
was surprisingly close to an American study’ which looked at the 
same type of injuries in the United States in 1969, and found that 
the premium paid to the individual employee was between $325 and 
$420 in 1969 U.S. dollars, and the annual wage cost to the 
500-employee firm for the risk of each such injury amounted to $550 
GER 1500). 

My reading of this econometric literature convinces me that 
hazard premiums exist in the wage structure. A number of studies 
done by different people, using different data bases, even in dif- 


groups). But the stark ten-fold difference between these two sets is startling. What 
might account for it? The smaller estimates come in studies which measure the risk 
of the specific occupation of the employee rather than the broader industry, and 
thus probably give a more precise estimate of the risk actually experienced for 
which the premium has to be paid. On the other hand, these studies focused only 
on particularly dangerous jobs, which likely would be accepted only by employees 
prepared to face a considerable degree of risk. Thus they do not give us a fair ap- 
praisal of the premium which would have to be paid to attract more risk-averse 
people now in comparatively safer occupations. 


*If one compares these findings with those reported earlier for fatalities, each ad- 
ditional injury for 1,000 man-years worked will cost a firm $2500 in additional 
wages (in 1969 U.S. dollars) while each additional death is estimated to cost, most 
conservatively, $200,000, and most generously, $3.5 million (again in U.S. dollars 
around 1970). Clearly the risk of death is a much more salient event for purposes 
of wage determination than the chance of a temporarily disabling injury. As well, 
workers’ compensation is available to reimburse the injured worker for much of 
his lost earnings whereas only the survivors of the deceased workers will collect 
from the WCB. Needless to say, the latter is not that much consolation to the 
worker in an industry where there is a definite chance of being killed at work. The 
wage premium for temporary injuries seems to compensate employees largely for 
the risk of non-economic loses. Olson’ found that the anticipated income loss (net 
of workers’ compensation) from the typical disabling injury amounted to only 
.2% of average yearly earnings while the risk premium was several times as 

large (7%). 
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ferent countries, have confirmed the payment of this additional 
compensation to workers who face added dangers in their jobs. 
Sharp empirical differences remain about the size of these 
premiums, helping to fuel the controversy about their adequacy. Of 
course, a judgment about the adequacy of risk premiums turns 
largely on the policy uses to which these empirical findings are to 

be put. 

A number of economists? appeal to these risk premiums to but- 
tress their case for greater reliance on the market as the instrument 
for achieving a safer workplace. It is one thing, of course, to assert 
that the wage structure provides some financial incentive to em- 
ployers to reduce the hazards to which their employees are exposed; 
and thence to try to harness and channel this economic motive to 
make it more effective. It is considerably more ambitious to claim 
that these wage premiums reflect the true value which workers put 
on avoiding the risk of injury or death at work; and thus that we can 
rely on a self-regulating market as a sufficient spur to the firm to 
make the optimal investment in workplace safety (‘‘optimal’’ being 
defined as the minimization of the sum total of the cost of accidents 
and the cost of avoiding these accidents). Those economists who are 
dubious on that score argue vigorously that the market for 
workplace health and safety is inherently likely to malfunction." 

Two distinct types of imperfection are perceived in the operation 
of the labour market for compensating wage differentials. First, it is 
asserted, the typical worker does not have sufficient awareness of 
the injury risk to know the size of the hazard premium which should 
be demanded. Second, even if he did know, he does not have the 
economic power to obtain the appropriate premium. 

The basic assumption of any competitive market is that people are 
aware of what it is they are buying or selling. But the risk of injuries 
is quite a different feature of a job than the fact that it may be 
remote or unpleasant. Fatalities, even serious injuries, are com- 
paratively infrequent in almost any job. Thus employees, especially 
new employees whom the employer would be trying to attract, are 
largely unaware of the dimensions of the hazard to be encountered. 
Even long-term employees are often entirely unaware of the risk of 
long-latency diseases from exposure to toxic substances in the 
workplace. Nor does the employer have any incentive to disclose the 
true facts. And even if the employee does learn the actual statistics 
— e.g., that one employee in 10,000 gets killed on the job — the 
human tendency is to discount such a remote and unpleasant pros- 
pect (irrespective of how serious it is if it actually materializes). For 
these reasons the size of the hazard premium actually needed to at- 
tract new workers to a dangerous job will likely be artificially low in 
relation to the true dimensions of the risk (by contrast with the kinds 
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of bonuses or amenities which employers must offer to attract new 
workers to a remote job location whose actual character is readily 
apparent). 

True, unlike the new and mobile worker whom the employer hires 
regularly, the career employee in an industry or a firm may eventual- 
ly appreciate the real risks. Seeing what has happened to friends and 
colleagues is the best antidote to an undue dismissal of the dangers. 
He will have a much better idea of the size of hazard premium which 
should be paid. But too often these employees may not have the 
bargaining power to obtain the wage differential they seek. This 
kind of employee is likely to be older, to have invested a good part 
of a working career in this job, to have seniority and other long- 
service benefits, to have his home and friends close to this job. He is 
not really able to give up this job in favour of a safer one (and, ina 
period of persistent unemployment, such jobs become less and less 
available to the older worker in any event). Thus, the employer does 
not have to pay the higher hazard premium to keep the very 
employees who are in the best position to know what the true 
dangers should be worth. 

There are ways of ameliorating these imperfections in the labour 
market — in particular, collective bargaining.'' Trade unions can act 
as collectors and disseminators of information about the nature and 
degree of industrial hazards. They can act as the voice of the average 
long-term employee in wielding the bargaining power of the group 
to establish a more prominent role for hazard pay in the overall 
compensation package. The empirical studies have confirmed that 
unions are one of the crucial factors in achieving meaningful wage 
differentials for dangerous jobs. Indeed Olson” found that the fatal 
accident premium for unionized workers averaged 9.6% of weekly 
earnings for firms of average risk, compared to 1.6% of earnings in 
comparable non-union firms. This implies that the market has 
‘‘valued’’ the life of union workers at $8 million compared to $1.5 
million for the non-union worker. No better testimonial can be 
found to the way in which these premiums are dependent on the 
vagaries of information and power. 


C — Workers’ Compensation as a 
Compensating Wage Differential 


This debate about the size and adequacy of risk premiums is arti- 
ficial insofar as it ignores the existence of workers’ compensation. 
Indeed the economist might well picture workers’ compensation 
itself as a governmental substitute for market-determined wage dif- 
ferentials for job dangers (whereas the lawyer typically sees this pro- 
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gram as the substitution of strict liability for fault as the basis of 
employer responsibility for workplace accidents). 

Certainly the economist’s perspective is apt from the point of view 
of employers. Ontario employers pay for workers’ compensation 
through assessments on their payroll. These assessments are not a 
single flat rate for all employers (which would now average about 
1.80%). Instead they are based on the compensation experience in 
the industry in which the firm operates. This means that mining and 
logging firms, for example, pay premiums of up to 10% or so of 
their assessable payroll, while the far less dangerous accounting or 
insurance business pays at a rate of just 0.20%. This variance in 
assessments, based explicitly on comparative industrial risks, 
dominates any variation in market risk premiums. The compensa- 
tion differential does not find its way into the employee’s pay 
cheque (although, as I shall note in a moment, it is the functional 
equivalent of a fringe benefit for the employees). But these 
assessments are definitely part of the firm’s labour costs, and 
variations in their size and trend could serve as a tangible market 
incentive for employer investment in a safer workplace. 

From this perspective workers’ compensation actually operates as 
an initial form of government intervention designed to repair the im- 
perfections we saw in the previous section in the private market for 
hazardous work: 


(i) 


(ii) 


Information: | said earlier that the ordinary worker is often 
unable to gather precise information on the comparative 
dangerousness of different occupations; a task which would 
require knowledge of the frequency and severity of injuries in 
the relevant range of jobs. But the WCB computer ac- 
cumulates all of this information as injury claims flow in and 
compensation cheques are mailed out. Its assessment depart- 
ment reduces this huge volume of data to a bottom-line 
calculation of the relative hazard level of different industries 
when it sends the assessment bills out to employers. 

Power: Even if the employees could learn the true difference 
in risk between one job and another, there is no guarantee 
that they would have the bargaining power to extract the ap- 
propriate risk premium on their own. But the WCB uses the 
legal authority of the state to mandate that all employers in 
the jurisdiction pay the statutorily defined cost of the hazards 
created by this type of business. None of this is subject to the 
vagaries of unemployment, unionization, and other factors 
influencing the labour market. 


(iii) Equity: A system of workers’ compensation responds to 


another troublesome feature of market wage differentials, 
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one that I did not mention earlier. In theory, the size of 
these risk premiums is a function of the total cost of in- 
juries in that operation, discounted by the statistical 
likelihood that the injury will be inflicted on any one 
employee. In a perfectly competitive world, the sum of ad- 
ditional wages paid to all employees would match the total 
cost of the accidents to those employees who are actually 
injured. But there is a distributional problem here. The ad- 
ditional compensation for the risk is paid to all employees, 
but the accident costs are borne only by those workers 
unlucky enough to be injured. The economic theorist may 
console himself with the thought that any employee who 
wants to protect himself can buy disability insurance 
against the risk, and the hazard premium in his wages 
should be just enough to pay for the insurance premium. In 
the real world, most employees would not and do not react 
in this manner. We saw in the previous chapter that they 
rarely purchase individual disability insurance for the addi- 
tional risk not now covered by the WCB. This leaves us 
with the human and social problem of what to do about the 
workers and their families who are singled out by fate for a 
serious workplace injury.* 


Society responds to this problem by creating workers’ compen- 
sation, a form of compulsory disability insurance for all workers. 
The state requires the employer to purchase public insurance for 
all of its employees. The pool of funds accumulated from these 
employer premiums is then drawn on to redress the losses of those 
workers who are actually hurt. In this sense, then, economists pic- 
ture workers’ compensation not just as an additional employment 
cost to employers but also as an additional benefit to employees. 
The availability of this program — public disability insurance 
paid for by their employers — means that employees do not have 
to use part of their take-home pay cheque to purchase this protec- 
tion (at a considerably higher cost if done on an individual 
basis).** 


*] do not mean to suggest that it would be impossible for the private labour 
market to generate disability insurance for workplace injuries. Indeed, many firms 
now ‘“‘top off?’ the workers’ compensation benefits received by their injured 
employees, to the extent these do not fully replace the wages actually lost. But just 
as is true of group insurance against non-occupational disability, the likelihood 
that an injured employee would enjoy this kind of protection is highly dependent 
on the nature of the firm in which he works, especially on whether it is unionized. 


**Workers’ compensation, then, is analogous to employer-paid premiums for 
public health insurance or private group sickness and accident plans, both of 
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In summary, then, workers’ compensation serves as a public 
antidote to the imperfections in the private labour market. It 
avoids the chance that some employers might impose upon their 
employees the financial risk of occupational injuries, thus diluting 
the market incentive faced by that firm to invest the resources 
needed to enhance the safety of its plant.* 

An important question remains: what financing mechanism 
should the compensation program use to implement this objective 
of reducing the level of industrial injuries. 

One possibility would be a tax on business profits. If the only 
reason for requiring employers to pay for workers’ compensation 
was the fact that this system was the trade-off for immunity from 
traditional, fault-based tort liability, this would seem to be the 
appropriate mechanism. It does, after all, best reflect the firm’s 
ability to pay. Instead, workers’ compensation has always been 
financed through a levy on the employer’s payroll, something 
which seems natural when one appreciates that this is a form of 
disability insurance and that the risk insured against is a function 
of the size of the payroll (the number of employees who might be 
injured at work and the amount of wages they might lose as a 
Keswipyea 

But the level of insured risk is not just a function of the size of 
an employer’s payroll. It also varies with the hazardousness of its 
work. It is for this reason that Ontario employers do not all pay 
compensation premiums based on a single flat-rate percentage of 
payroll. Instead, the relatively dangerous mining, logging, or con- 
struction industries pay assessment rates which are 50 times as 
large as the safe white-collar industries such as insurance or ac- 
counting. Each year the WCB calculates assessment rates which 
are based on the actual cost of compensating the injuries 


which are clearly part of the compensation package paid for and received by 
labour. For this reason, to the extent that the program pays for a greater share of 
the actual cost of workplace injuries, it leaves less room for private compensating 
wage differentials. This is why economists reason that workers’ compensation is 
ultimately ‘‘paid for’’ by the workers themselves; since it functions as a substitute 
for a premium which otherwise would have to be included in the wage rate. !4 


*This argument implies that workers’ compensation should fully compensate in- 
jured employees for the losses which they suffer. To the extent that some of the 
burden is left on injured victims, and the labour market is not adequate to build 
this end of the wage structure, this legal shortfall in workers’ compensation means 
that the firm will not receive the correct market signals about the ‘‘optimal’’ level 
of investment in safety. 


**One implication of the use of the payroll assessment instead of a business profit 
tax is that under the former, but not the latter, firms can reduce the size of their 
contribution to the program by reducing the amount of labour which they employ, 
perhaps through capital investment and labour-saving technology. 
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engendered in different industries. The firm which is charged this 
premium treats it as one of its production costs to be incor- 
porated in the price charged for the end-product. The product 
prices of the more dangerous industries will better reflect their 
true social costs, which might otherwise be borne by the injured 
workers and their families (or by society generally, through pro- 
grams such as Medicare). Consumers, in turn, face a monetary 
inducement to purchase goods or services which are relatively 
cheaper precisely because they are safer to produce. Assuming 
that some degree of substitution takes place (depending on the 
availability and affordability of substitutes), this will tend to 
reduce the level of production and employment in the more 
dangerous sectors, thus generating a lower overall injury toll. In 
addition, firms in the more dangerous industries should have a 
real financial spur to improve the safety of their operations in 
order to maintain the competitiveness of their product lines. In 
principle, then, the existence of a distinct program of workers’ 
compensation for occupational injuries — in contrast to a general 
system of social disability insurance funded by the community as 
a whole — should enhance the effectiveness of the market in 
allocating society’s resources to reduce the level of occupational 
disability to an appropriate level.'s 

But there is a gap in the financing mechanism at precisely this 
point. The Ontario WCB uses an industrial rating system to dif- 
ferentiate between one industry and another in terms of their 
comparative injury rates and compensation requirements. With 
one terribly modest exception (to be described later), it does not 
use an experience rating system to differentiate between in- 
dividual firms in the same industry in accordance with their 
record of compensation costs. The thrust of the Ontario program 
is collective insurance by industrial category: all of the firms in a 
particular industry are assessed at the same percentage rate, and 
the funds are pooled to compensate all of the employees injured 
in that industry. 

There are pragmatic reasons why the Ontario Board has been 
reluctant to differentiate assessment rates on the basis of in- 
dividual firm experience. I shall state and address these reasons 
later on. For the moment I want to make clear how inconsistent 
this is with the principles of workers’ compensation which I have 
been tracing. Recall that the program differentiates starkly be- 
tween mining and accounting as industries: because one is far 
more dangerous than another, this should be reflected in their 
costs of production and the prices they charge their customers. 
Ultimately this serves as a market incentive to workplace safety. 
But the overall accident level in an industry is simply the sum 
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total of the experience of all of its firms. The percentage assess- 
ment rate is just an average calculated by the WCB to raise the 
funds necessary to pay for the compensation cost of this industry. 
However, just as the compensation rate generated by different 
industries varies acutely, so also does the actual experience of 
different firms in any one industry. It is inherently arbitrary, 
then, to require each firm to bear the same assessment rate.* 

Not only does it seem inequitable to ignore an individual firm’s 
record in calculating its compensation premium but it is counter- 
productive with respect to the objective of reducing the level of ac- 
cidents suffered by its employees. The argument I have been making 
is that our justification in retaining workers’ compensation as a 
distinct disability program (separate and apart from a general 
disability insurance scheme funded out of ordinary tax revenues or 
individual premiums) is that it generates some market incentive for 
safety. The decision to use an industrial classification scheme instead 
of a flat payroll tax (or even a business profits tax) must rest on this 
objective: to reduce the injury toll by inducing consumers to 
substitute products which are safer to produce and thus cheaper. 
This is indeed a long-term process. It will likely be effective only 
where there are gross variations in the danger of producing different 
goods and services which are reasonable substitutes for each other. 
If market incentives are to have any real effect, they will have to be 
felt at the level of the individual firm. This is where decisions are 
actually made about whether to introduce new safety practices and 
precautions. This is also where the gains from effective safety in- 
novation must be enjoyed if the expenditure of some of the firm’s 
resources in this manner is to appear economically worthwhile. 

The problem with the current industrial rating scheme is that it 
acts as a disincentive rather than as an incentive. Suppose that a firm 
is considering investing in supervisory or employee training pro- 
grams, or certain engineering safeguards in the production process. 
It calculates that the innovation will cost $100,000 per year, but 
believes that it will reduce the injury toll among its employees by 
$200,000 a year. This savings of $200,000 per year will be reflected 
in the total compensation costs of the firm’s industrial rating group, 


*Indeed, this arbitrariness is aggravated by the fact that the industrial rate is itself 
a function of the degree to which the WCB chooses to classify and subclassify. In 
the text I have been referring loosely to the rate levels in construction and mining. 
In actual fact the Board calculates separate rates for uranium ($9.50) and iron 
($2.75) mining, for example, or demolition ($12.95) and electrical wiring ($2.75), 
rates which differ markedly. The Board then applies this group rate to any firm 
which fits into this category even though (as I will show later on) the compensation 
cost generated by any one firm might justify a far higher or far lower individual 
rate. 
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of which, let us assume, this firm represents just 10% of assessable 
payroll. This means that from the point of view of the company’s 
comptroller, the firm will be spending $100,000 a year to save itself 
only $20,000 in compensation premiums. Even worse, the other 
firms in the rate group — who by definition are its closest competi- 
tors in the province - will get the same $20,000 savings without hav- 
ing to spend a nickel themselves. No doubt many firms would in- 
troduce the safety program and practice in any event, especially if 
there was clear-cut evidence of its effectiveness, without making a 
close calculation of financial gains and costs. But the point is that 
the additional inducement of making a profit (which one has to 
assume has some significance in a free enterprise economy) has been 
dissipated. The economic promise of workers’ compensation was 
that it would force the firm to internalize the cost of its production- 
related injuries, rather than leaving them to be borne by its 
employees. The trouble is that if a WCB uses pure industrial rating, 
it permits the firm which is unwilling to spend the necessary sums to 
protect its workers, to externalize its higher than average injury costs 
onto all its fellow firms in the industrial classification. As economic 
analysis demonstrates, the presence of ‘‘free riders’’ in such a 
market means that private action (which here must mean employer 
action) will generate nowhere near the degree of safety investment 
which would be optimal from a social point of view. 


D—The Varieties of Regulation 


The implication of the foregoing argument is that government use of 
a system of compulsory workers’ compensation based on industrial 
assessment ratings attenuates the potential for market containment 
of workplace hazards.* 

To spur industry efforts towards a safer workplace, governments 
must substitute systematic and direct legal controls for indirect 
market influences. Major programs of occupational health and safe- 
ty regulation emerged in North America in the Seventies, including 
Ontario. There are people who disapprove of the idea of enhancing 
the market potential of workers’ compensation, especially by basing 
a firm’s assessment on its individual injury experience. They believe 


*I do not mean to suggest that such government action is perverse. There are 
plausible insurance reasons why a system of pure individual firm assessment would 
be unsuited for workers’ compensation, just as it is for other insurance programs. 
rans I shall explore and evaluate the validity and weight of the countervailing 
actors. 
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we can and should rely on legal regulation as a sufficient measure 
for protecting Ontario workers (at least if the standards and enforce- 
ment of the current program were to be enhanced). Thus, before 
delving into the pros and cons of experience rating itself, we must 
first consider legal regulation - its nature, varieties, and effectiveness 
- to see whether it leaves any useful prevention role for workers’ 
compensation to play. 

What I mean by legal regulation is that a public official, rather 
than a private firm, makes the judgment about whether a certain 
type of safety precaution must be used or a certain hazard must be 
avoided. The official mandates this line of behaviour on pain of 
some legal sanction being exacted. Such regulation takes one of two 
forms: common law tort liability or statutory-administrative 
regulation. '* 

In Canadian employment law, the common law of torts was long 
ago dispensed with in favour of workers’ compensation. In princi- 
ple, tort law can play a significant role in reducing the risks of con- 
sumer product defects and environmental hazards. In the United 
States, tort suits by injured and diseased workers have recently 
emerged into prominence through product liability suits against 
manufacturers of hazardous equipment or substances which have 
been supplied to the workplace (e.g., against the Manville Corpora- 
tion, the manufacturer of asbestos products). A number of voices 
have urged that such suits be permitted under workers’ compensa- 
tion in Ontario. My object here is not to dwell on this specific issue. 
I simply want to sketch the key ingredients of the tort instrument as 
a counterpoint to a detailed appraisal of administrative regulation, 
which is now the preferred instrument under OSHA-type legislation. 

While we usually picture the role of tort law to be compensation 
of the injured victim, it has an implicit regulatory cast. The reason is 
that a plaintiff is entitled to collect damages only if he can first show 
that the defendant was at fault in some way in causing the injury. 
What the law means by fault is, simply, undertaking a certain action 
(or failing to adopt a certain precaution) which creates an 
unreasonable risk of danger when weighed against the need for the 
action (or the failure to use the precaution). As its proponents argue, 
such a common law regime would seem to generate a monetary in- 
centive to defendants to take reasonable care in order to avoid the 
prospect of paying for the cost of injuries. 

When viewed as a regulatory device, tort law has a number of 
virtues. The broad legal standard, ‘‘reasonable care’’, permits 
meticulous appraisal of all the circumstances of a particular accident 
and its setting, in order to determine precisely what degree of 
precaution was appropriate. This examination is triggered if, and 
only if, the actual victim of the accident — not some government 
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bureaucrat — decides that he has suffered sufficient injury to make 
such legal scrutiny worthwhile. 

To its critics, tort law has the vices corresponding to these virtues, 
especially in dealing with the complex hazards of modern industry. 
First of all, the external appraisal of the degree of care exhibited by 
the firm in its operation takes place only if there has been a mishap, 
after the fact. It is subject to the happenstance of whether this pro- 
duced an injury with sufficient potential damages to attract litigation 
by a victim with the resources to launch a law suit. The parties 
responsible for administering tort law — the judge and/or the jury 
— start out quite unsophisticated about modern technology (as con- 
trasted with their everyday experience in driving a car, for example). 
They must be educated within the strict confines of an adjudicative 
trial, which is inherently prone to focus on the immediate events 
precipitating the injury and to ignore the background environment 
which made these actions especially risky. Finally, even if these 
hurdles were overcome and some sensible guidelines (for product 
safety, for example) did emerge from fault-based tort litigation, the 
widespread use of private liability insurance — under which tort 
damages are actually paid from a collective pool of money con- 
tributed by all such firms, safe and hazardous alike — dilutes the in- 
centive to follow those guidelines in precisely the same fashion as 
does public workers’ compensation insurance. 

A good way of understanding administrative regulation is to con- 
sider its design as a response to each of these flaws in tort litigation. 
Rather than make case-by-case-judgments about concrete incidents 
which are not delivered until after the damage has been done, 
general administrative standards are formulated to guard against this 
type of injury before the fact. Rather than rely on lay judges and 
juries, whose sparse acquaintance with complex problems comes 
only through an artificial, adversarial trial, administrative judgments 
are made by officials who are specialists in the field and have reach- 
ed their conclusions about what should be done after a systematic 
study of all facets of the problem, not only those which were promi- 
nent in a particular event. Rather than rely on the chance that a 
dangerous action inflicted a significant injury on a person who is 
willing and able to sue for personal damages, these administrative 
directives are enforced by systematic programs of public inspection, 
prosecution and fines. And, unlike tort damages, these quasi- 
criminal fines cannot be insured against. They must be paid by the 
guilty firm itself. In principle, such a system of administrative 
regulation would seem to be the most sensible technique for con- 
trolling dangerous behaviour, not only in motor vehicles but even 
more so in the perilous world posed by modern technology for the 
worker, the consumer, and the general environment. 
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E — The Effectiveness of Regulation 


Theoretically, administrative regulation seems to be the soundest 
manner in which to proceed in pursuit of a safer workplace. In prac- 
tice it faces a difficult challenge. The regulator must first identify the 
hazard; next, devise precautions which will contain it without undue 
damage to other values; then state these standards of behaviour in a 
legal form; and, finally, establish credible sanctions which will per- 
suade any reluctant firms to comply. Each of these tasks is much 
easier said than done. In real life, health and safety regulation ex- 
cites controversy at every step of the way. Nowhere has this been 
more true than in the United States; where OSHA, in its brief 
decade of existence, has been assaulted simultaneously as too 
burdensome and costly to the employer and as too weak and ineffec- 
tive for the worker.'’ Recently the analysis and the rhetoric 
generated by this American debate has spilled across the border into 
Canada.'8 

The initial critique of OSHA-type regulation in the United States 
is along these lines.'® A legally enforceable health and safety stan- 
dard must articulate a type of precaution which will apply generally 
to all the firms in a particular industry (or even the economy), 
wherever the hazard exists. At the same time it must be expressed 
with sufficient specificity to let people know what they must do to 
avoid prosecution, and so that inspectors can decide whether there 
has been a violation. The problem is that there is such a tremendous 
variety in real-life situations — in the size and location of the firm, 
the age and design of its equipment, the skill and experience of its 
work force, the economic situation of the industry — that inserting 
a single binding rule inevitably produces many an awkward fit. In 
any one plant the precaution which is mandated may not be the 
most reasonable means of avoiding the hazard aimed at, or the in- 
vestment required to eliminate this danger may seem far out of line 
with the marginal risk which might possibly exist there. As well, 
many accidents and injuries are of a type that can hardly be avoided 
through precautions which can be written into a general legal rule. 
These require instead close attention to the nuances of particular 
operations and work practices in individual firms or work groups. 
The problem is that both the individual firm and the economy as a 
whole have only a finite amount of resources and attention to devote 
to limiting injuries from production, consistent with maintaining the 
level of production which consumers want. Yet if these resources are 
devoted to complying with legal standards of limited scope and ef- 
ficacy, this may have major opportunity costs to our overall achieve- 
ment of safety itself. 
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It would take me far afield to deal with the challenge posed by 
this critique of regulation. It raises profound questions about how 
absolute a value we place on safety when it is terribly costly to 
guarantee it; about the morality of sacrificing the life or limb of 
some unknown worker in order to deliver somewhat cheaper con- 
sumer goods to the marketplace; about whether we should put an 
Ontario industry entirely out of business in order to save its workers 
from some incremental statistical risk.” These types of issues are 
probably more usefully pursued at the level of tangible, real-life pro- 
blems, where we are unlikely to encounter apocalyptic either/or 
choices (e.g., the type of inquiry now being conducted by the Royal 
Commission on Asbestos). Not only in Ontario, but everywhere in 
North America we are committed to regulatory programs which pro- 
vide some external governmental scrutiny — on behalf of not only 
workers, but also consumers and inhabitants of the general environ- 
ment — of the health and safety implications of private production 
decisions. In any event, much of the American debate — 
engendered by an OSHA program with vast numbers of rigid 
specific standards — is not terribly pertinent to the considerably 
more relaxed ‘‘performance’’ approach of the Ontario model.?! The 
tone of the latter is implied in the ‘‘equivalency”’ provision in its 
Regulations, permitting variations from the ‘‘composition, design, 
size and arrangement of any material, object, device or thing 
prescribed in the Regulation... if the factors of strength, health and 
safety are equal to or greater than those in the procedure... pre- 
scribed’’. 

For my purpose, the key question posed by the debate about 
regulation is not whether on balance it is worthwhile, but rather 
whether it is effective. Can regulatory standards make major 
changes in firm behaviour and thus reduce the injury toll among 
workers? This question is important because upon it depends the 
judgment whether OSHA-type regulation is a sufficient instrument 
for this purpose, or whether we need the complementary effort of 
workers’ compensation incentives. 

To the extent that we have empirical evidence on the impact of 
safety regulation, almost all of it comes from studies of the Occupa- 
tional Safety and Health Act in the United States. This program 
provides us with considerable useful material about the potential and 
the limits of this legal instrument. But because the American OSHA 
has some peculiar features, the lessons we draw from its experience 
must be carefully sifted and appraised. 

There have been three studies of the general impact of OSHA on 
the injury rates of firms subject to the law. I should note at the 
outset that this is a difficult topic to research. One cannot simply 
compare injury rates before and after the introduction of the pro- 
gram in 1970 and impute all that happened later to the law. Not only 
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is there the special complication that OSHA changed the procedure 
for gathering and calculating injury data, but in any jurisdiction the 
overall injury rate depends on a variety of factors which themselves 
may be changing in the period under study. Was the business cycle 
in an upswing (when average injury rates tend to rise) or ina 
downturn (when the opposite is true)? Was growth in the economy 
and employment heavier in the more dangerous manufacturing and 
construction sectors, or in the safer white-collar and service in- 
dustries? Is the composition of the work force weighted toward 
younger, inexperienced, sometimes daring workers or toward the 
older, better-trained, and perhaps more cautious employee? A 
sophisticated study of the impact of a safety program must develop 
a pre-statute model of the determinants of workplace injuries, use 
the equations of the model to predict what the injury rate would 
‘‘naturally’’ have been without the law in the period under study, 
and then compare these predicted figures with what actually hap- 
pened. All three of these studies followed this procedure. Having 
done so, none of them found a positive and statistically significant 
impact of OSHA on injury rate trends from 1970 through 1975: 
neither for the private sector as a whole, nor for the manufacturing 
industry, nor for the groups of firms subject to the Target Inspec- 
tion Program, nor for specific states such as California or Wisconsin 
(where the manner of reporting injuries was not materially changed 
by OSHA). 

While these findings may seem startling on the surface, there is a 
plausible explanation for them. This program tries to force 
employers to cease using work practices, or to adopt safety precau- 
tions, which the firm had previously not found financially worth- 
while. The law has now added a thumb to the scale: the threat of a 
legal penalty. But the degree to which this is a threat depends on the 
size of the fine discounted by the risk of being caught. In the United 
States, the OSHA administration has only 1200 federal inspectors 
for some 3 million American workplaces covered by the law. Any 
one plant will be visited only once every 50 years, although any one 
worker would see an inspector every ten years, since OSHA concen- 
trates its efforts on the larger firms. Since the annual risk of inspec- 
tion is so slight, the size of the penalties becomes even more impor- 
tant. Under OSHA, the average fine per violation (as cited by the in- 
spector) was $25, and $150 per establishment inspected. For the 
average firm, then, the annual discounted penalty risk amounted to 
$2.50 per violation, or $1.50 per establishment.” Neither of these 
numbers would seem to generate near the incentive needed for 
meaningful firm investment in safety.* 


*One might respond that this assumes too calculating a posture from the 
employer. Irrespective of the financial threat of a penalty, many firms might obey 
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The credibility of the Ontario program is somewhat stronger than 
these figures would suggest about the American.™ There are three 
different Ministry of Labour branches and regulations: one for min- 
ing, another for construction, and a third for the rest of industry. 
The Industrial Safety Branch monitors 70,000 establishments with 
3.75 million workers. Its 125 inspectors do 50,000 inspections a year, 
issuing orders in one plant out of three, although they obtain less 
than 80 convictions with an average fine of less than $2000. The 
Mining Safety Branch covers 6000 mines with 60,000-odd 
employees. Its 30 inspectors average one inspection per year for each 
mine (considerably more than this for the larger mines), issuing an 
average of one order per site inspected; but producing only 10 or so 
convictions for $1000 fines. The Construction Safety Branch has 100 
inspectors for 10,000 projects and 200,000 workers. It visits each 
project an average of 6 times a year, issuing orders 20% of the time, 
and obtaining 300 convictions for an average fine of $500. In sum, 
Ontario has mounted a much more vigorous OHS program, with 
more than 250 inspectors to protect a work force of 4 million people 
(as contrasted with the 1200 federal inspectors in the United States 
who are responsible for a covered work force of 60 million people). 
The overall likelihood of inspection in Ontario is one a year per 
establishment, rather than just one every 10 years as is true in the 
United States.* 

This difference is significant when one considers two other studies 
of OSHA which examined its impact on those firms which were ac- 
tually inspected. The first study*> found that, on average, inspection 
in 1973 of a plant with 300 employees had produced by the end of 
1974 a 2.5 decrease in the number of annual lost-time injuries in the 
plant, or a 16% drop (this effect being even stronger among the 
more hazardous and the smaller plants).** The most recent publish- 


simply because the law has been passed. The statute may have an institutional im- 
pact within the firm by giving the safety director, the employees, or the union a 
reference point from which to insist that a standard be complied with, irrespective 
of how the cost compared with the discounted risk of a fine. Be that as it may, the 
two studies (below) which looked specifically at firms that had been inspected 
found that full compliance was rare before inspection, even several years after the 
legal standards were first promulgated. 


*The average level of fine is not really so different when one takes account of the 
structure of the two programs. Under OSHA in the United States, the inspector 
issues on-site citations which specify a fine (subject to appeal to an administrative 
tribunal). Over 98% of these fines are classified as ‘‘non-serious’’, averaging under 
$20 each in the early Seventies. The less than 2% of ‘‘serious’’ violations produced 
average fines of $645, and willful and repeated violations, fines of $1100. The lat- 
ter two categories are the better analogy to the fines in Ontario, which are meted 
out only by a judge in the exceptional case of prosecution and conviction, and for 
these the Ontario figures are comparable. 


**This study found that the effect of 1974 inspections was considerably weaker, 
0.8 (or 5%) fewer lost-time injuries in the plant, a figure which is only one-third 
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ed study” has found the sharpest effect of OSHA inspection. This 
studied the effects of inspection from 1970-76 in manufacturing 
plants in Maine. After controlling for other variables, this study 
found that the average days lost for injury per employee decreased 
by .68 days in the plants inspected, while it increased by .36 days in 
plants not visited by OSHA. What this means is that inspection of a 
plant of 300 employees or more had produced, by the end of 1976, 
an average reduction of 350 days in the annual number of days lost 
due to injury in the plant — a drop of fully 35%. 

What I find significant in the last two studies is that actual inspec- 
tion seems to be the key variable through which regulation has had 
an impact on workplace safety in the United States.” Since the in- 
cidence of inspection in Ontario is about 10 times as high as it is in 
the United States, the potential of this province’s program would 
seem to be much greater. On the other hand, we do not know 
whether the impact of a visit from the Ministry of Labour wears off 
after a period of time; nor whether the marginal efficacy of inspec- 
tion declines as this is used more extensively. (It is a fact that the 
likelihood of a firm’s receiving an order from an inspector in On- 
tario is much less than the likelihood of a citation in the United 
States.) Certainly the overall injury rates in Ontario give us no 
reason to believe that the program changes in the last five years have 
had a dramatic effect. We do not have any sophisticated econo- 
metric studies which have probed beneath the surface of these often 
deceiving aggregate rates to test for the actual independent influence 
of the law. 

Additional reason for some scepticism in this regard is to be 
found in a more refined study conducted by Mendeloff.** He 
distinguished between injuries which are preventable by employer 
compliance with OSHA standards and those which are not. Prime 
examples of the first category are cases involving workers who get 
caught in or between machinery, or who are hurt by an explosion or 
electrical shock. The best examples of the second category are cases 
of strain and over-exertion, or workers who are injured by motor 
vehicle accidents out on the general highway. A fair test of an 
OSHA-type program would isolate the first type of injury and 
analyze the impact of the new law on this group alone. When he did 
so (for states such as California and Wisconsin where the data were 
available), Mendeloff found a sharp 20% drop in the injury rates in 
the caught-in-between, explosion, and shock categories; but this 


the impact of the 1973 inspections and not statistically significant in this sample. 
Smith speculated that inspections in the later year had a declining impact because 
OSHA was by then getting around to the less hazardous firms. 
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drop was masked by countervailing trends in the strain-and-over- 
exertion category (which he suggests may have been associated with 
substantial increases in compensation benefits at that time). 

The problem is that because these ‘‘controllable’’ injuries amount 
to only 10% to 15% of the total,* even a 20% improvement 
generated by the law could have only a 2-3% impact on the ag- 
gregate injury toll (which, in the United States, translated into the 
prevention of 40,000 to 60,000 of the 2 million disabling injuries per 
year, and prevention of a slightly higher proportion of the fatalities). 
It is important to appreciate that legal regulation can have such an 
independent effect even though this may not be easily discernible in 
economy-wide studies which must try to control for other 
demographic and economic trends. It is equally essential to realize 
that a regulatory program based on legally enforceable standards is 
capable of treating only a limited part of the overall problem of 
workplace injuries. Regulation leaves ample room for additional 
approaches. 


F — The Internal Responsibility Model 


The point just made is illustrative of the general dilemma of any 
regulatory program. The reason for legal regulation is the 
widespread belief that external public scrutiny of work practices and 
technology is necessary to strike the proper balance between the level 
of safety for the worker and the level of profits for the firm. But 
there are inherent limits in the degree to which an outsider can ac- 
tually transform the hazardousness of an ongoing enterprise. Too 
many injuries are produced by transitory hazards which arise in a 
particular situation or which are peculiar to a single operation. 
Rather than rely simply on a legal rule written at Queens Park and 
enforced through occasional visits from a government officer, one 
also needs to foster the exercise of good judgment and concern for 
safety among the people who are actually involved in the enterprise. 
To the extent that there is anything distinctive about the Canadian 
approach to occupational health and safety, it rests on this premise. 
By contrast with OSHA in the U.S., regulation in Ontario tends to 
be much more of the ‘‘performance’’ type.” The law enjoins the 
employer to ‘“‘take every precaution reasonable for the protection of 
the worker’’ (S.14(2)(g)), but allows the firm to substitute equivalent 
measures which the firm judges will provide equal or greater protec- 
tion to that afforded by the specific regulations. Vague performance 


*An analysis done for me of the Ontario injury rates suggested that the propor- 
tions are roughly comparable here. 
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standards are not as well suited to a program founded on legal 
obligations enforceable by quasi-criminal prosecution. But they fit 
well with the ‘‘internal’’ responsibility model which Bill 70 set out to 
nurture within the enterprise itself. The centerpiece of this regime is 
the joint labour-management safety committee, which is designed to 
elicit the efforts of both manager and worker (and trade union, 
where there is one) in identifying and reducing the hazards of the 
workplace.*° The primary tool is self-regulation by the parties 
themselves. The expressed philosophy of the Ministry is that it is to 
be “‘less of an enforcer and more of a resource to both parties... to 
offer support to internal responsibility systems, to monitor and audit 
operations, and encourage self-compliance.’’ The Ministry itself 
would intervene ‘‘as a last resort... only when the parties to a given 
situation are not able to resolve the health and safety issues 
themselves.”’ 

The case for this ‘‘internal responsibility’’ model is a plausible 
one, resting as it does on the diagnosis that external regulation is not 
sufficient (although it may well be effective as far as it goes). Some 
empirical confirmation exists for its likely efficacy. In their study of 
injury rates in Maine manufacturing plants, Cooke and Gautschi 
also looked at the impact of voluntary union-management safety 
committees.3! They found that these tended to be introduced in the 
largest plants with the poorest accident records. While they found 
no statistically significant impact in plants of 200+ employees, they 
did find a powerful effect among the firms of 300+ employees: a 
drop of 1.06 days lost per worker due to injury, as compared with 
an overall 1976 average of 1.38 days lost per worker. Indeed, this 
finding was so dramatic and so startling that the authors hesitated to 
place too much confidence in it until it had been replicated 
elsewhere. (As of yet, we have no empirical evidence of the results in 
Ontario or Saskatchewan where these committees are mandated by 
law.) 

Even under this worker participation approach, there remains the 
problem of incentive. On the face of it, the conflict of interest be- 
tween labour and management on the subject of workplace safety 
ultimately comes down to the fact that labour bears the cost of in- 
juries and management bears the cost of avoiding these injuries. I do 
not suggest that health and safety always has this adversarial 
character. I noted earlier that accidents cost employers money in lost 
production time, damaged equipment, diversion of supervisors, 
recruiting and training replacements, ef a/. At the same time, 
employees may see that if their employers are forced to adopt highly 
uneconomic precautions, this can cost employees some income and 
even jobs. Thus there are situations in which cooperation between 
the two sides can produce mutual gains. But in an irreducible range 
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of situations, the focus of the employee will tilt towards enhanced 
safety, and that of the employer towards preserving production 
efficiency. 

Under the ‘‘internal responsibility’ system, the Ontario employer 
retains the final say. Its employees have been given a defined 
statutory right to refuse to work under dangerous conditions. But 
this is a personal defensive right of the individual to protect himself 
against immediate danger. It is not a collective offensive power of 
the employees as a group to shut down an entire plant until a par- 
ticular hazard is remedied. And it is inherently unlikely that either 
the right to refuse or even the joint committee would ever touch on 
the key decisions about the goods to be produced, the technology to 
be used, the design of the building, or the organization of the work. 
These are the key variables determining whether momentary per- 
sonal inattention or occasional equipment failure will produce a 
serious injury or not. These remain the ultimate prerogative of On- 
tario employers, not significantly influenced by the employees, and 
inherently difficult for a government to regulate through legal stan- 
dards. 


G — The Potential of Experience Rating 


With this long detour through the complexity of regulation and par- 
ticipation as instruments for promoting workplace safety, we can 
now return to our examination of the potential of workers’ compen- 
sation. The central problem remains how to generate meaningful in- 
centives for employer investment in safety. Specifically, what is the 
comparative potential of the mechanism for financing workers’ 
compensation in eliciting such a safety effort. As I explained earlier, 
the WCB would have to go beyond its traditional method of 
industrial classification — with its implicit subsidy of the more 
dangerous by the safer firms — and take account of the actual 
experience of the individual employers in calculating the WC 
assessments owed. Suppose the Ontario Board were to take this 
step. What would be the degree of financial incentive thus generated 
for firms in Ontario? 

In absolute dollar terms, the potential premium incentive is a 
function of three variables: the size of the firm’s assessable payroll, 
the dangerousness of the industrial process, and the deviation of in- 
dividual firms from the industry average. We undertook a detailed 
analysis of WCB data regarding each of these factors. 

There are 108 industrial rating groups (plus another 10 silicosis 
rates), whose premiums range in amounts from $.20 (for accounting 
and other white collar businesses) to $18.00 (for the business of sink- 
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ing mine shafts). Of these groups 49 (or 45%) are assessed at a rate 
less than 2% of payroll, 41 (or 58%) at between 2 and 5%, 15 (14%) 
at between 5S and 10%; and only 4 (or just 4%) at more than 10%.* 
Of the more dangerous classifications, five are in mining and one is 
lumbering and logging. But outside the resource extraction sector, 
the high injury rate groups are dominated by small firms, particular- 
ly in construction. Full experience rating is not feasible in these 
classifications because, as we shall see, the compensation experience 
of a small firm is not a credible index of its safety performance. On 
the other hand, of the considerable number of medium-danger in- 
dustries (rated at 2% plus), some have large firms which can be fully 
experience rated (e.g., the steel and automobile industry), and for 
whom the resulting dollar values might well be worthwhile. 

To test this implication of full experience rating for a selected 
number of such firms, the WCB gathered their individual compensa- 
tion costs from 1978 through 1980 and compared the individual with 
the industrial average. This firm/industry ratio was then applied to 
the estimated 1982 premiums to determine what would be the actual 
surcharge or refund if full experience rating were now in place. 
Table 1, at page 112, depicts the strongest results. 

In a number of key Ontario industries, substantial refunds would 
be earned by one firm and surcharges paid by another. The largest 
absolute figure was found in automobile manufacturing, in which 
one company would receive $1.6 million a year rebate under full ex- 
perience rating, while another would pay an additional $2.6 million 
surcharge; for a total differential as between these two competitors 
of $4.2 million a year. Similarly, full experience rating in nickel min- 
ing and smelting would produce a net advantage for one employer 
of nearly $3 million vis-a-vis its competitor, and in meat-packing a 
swing of $2 million in favour of one company as compared with 
another. Besides the several other industries in which the combina- 
tion of refunds and surcharges totalled about $1 million or more, in 
a number of industrial rating groups especially safe firms would 
have earned rebates of hundreds of thousands of dollars without 


*These class rates actually cluster in different industrial groups within which there 
is a considerable range of premiums. In mining, for example, one finds uranium at 
$9.50, gold at $8.40, nickel-copper at $7.25, iron ore at $2.75, and a miscellaneous 
“‘other’’ at $4.80. Forest products ranges from lumbering at $8.30, to sawmills 
$3.40, plywood and veneer at $2.30, and pulp and paper at $2.00. Construction in- 
cludes demolition at $12.95, painting ef a/ at $5.40, bricklaying at $4.75, landscap- 
ing at $2.95, and electrical wiring at $2.20. Manufacturing includes car shops at 
$6.75, agricultural implements at $2.60, auto and bus manufacture at $2.60, and 
airplane assembly at $.85. This range of rate categories within a single industrial 
group suggests something of the artificiality of excluding the actual experience of 
individual firms from all consideration in setting premium rates. 
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Table 1 


Estimated % of % of 
1982 Refund + Estimated 1982 Estimated 1982 
Number Rate Firm Surcharge - Assessment Payroll 

306 $2.90 A —2,568,300 39.1 rile} 
B + 1,594,600 12.6 0.37 

76 $7.35 A + 1,479,200 2307 1.74 
B -1,173,200 6.1 0.45 

440 $3.60 A - 969,200 46.5 1.67 
B + 940,600 46.4 1.67 

162 $3.30 A + 937,200 14.2 0.47 
B + 830,000 9.6 0.32 

001 $8.80 A + 468,900 29.6 2.61 
B + 358,200 21.3 1.87 

854 $5.45 A +  §21,800 63.4 3.46 
B — 349,200 74.0 4.03 

246 $2515 A + 365,400 36.1 0.78 
B — 369,800 45.7 0.98 

069 $8.15 A — 208,000 11.6 0.95 
B + 155,000 11.6 0.95 

656 $3.70 A + 637,800 54.7 VAP 
023 $1.95 A + 455,400 23.9 0.47 


corresponding surcharges to particular, especially hazardous firms in 
these groups. 

On their face these figures would seem to suggest an impressive 
potential for full-blown experience rating. What they imply is an an- 
nual injury cost differential of up to several million dollars between 
direct competitors in the same industry. Our analysis of the Board 
data indicates that this pattern in the experience of these firms has 
remained relatively stable over the last several years. The fact that 
one firm in the same industry, even in the same geographic area, has 
been able to out-perform another by so much shows that the injury 
level in auto manufacturing, nickel refining, or meat packing, for 
example, is amenable to more vigorous management efforts. And 
yet neither the regulatory nor participatory modes of government in- 
tervention under Bill 70 has been sufficient to close this gap. At the 
moment the costs of the excess injuries in the more dangerous plants 
are borne equally by the safer firms. It seems clear that if these 
multi-million dollar differences in compensation experience were to 
begin to show up in individual WCB assessment bills year after year, 
the management of the dangerous firms would have a real incentive 
to try to close the gap; the safer firms would be motivated to do 
even better to retain their competitive edge. 
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The sceptic might respond that while these figures look impressive 
in absolute terms, they are much smaller in relation to total cost of 
production. The largest dollar figures tor rebates or surcharges tend 
to come in industries such as auto, steel or nickel mining, precisely 
for the reason that employment and compensation costs are so large 
here for all firms. By and large, the swing in WCB assessments 
under full experience rating would hover between 1% and 2% of 
assessable payroll of the firms (although it was over 3% in meat 
packing and fully 8% of payroll in the construction industry group 
noted above). The argument against experience rating, then, is that 
cost savings of this relative size simply do not represent the kind of 
payoff which would induce major changes in the way a firm con- 
ducts its operation. 

There is validity to this observation. It reminds us that we must 
not be bewitched by the allure of experience rating, especially as a 
sufficient market-type response to the industrial injury problem. On 
the other hand the ratio of the rebate/surcharge gap to total payroll 
costs is not terribly useful either. The relevant factor is what it might 
cost to make the kinds of changes in firm operations which would 
close this gap, and how this figure compares with the savings in 
compensation premiums which might be produced. This is a ques- 
tion which can be answered only by looking at each industry and at 
each firm. The virtue of merit rating is that it prods the firm to ask 
this question; it gives the Safety Director in a corporation a more 
tangible talking point when he debates this issue with his operations 
or financial counterparts in the management group. 

Still another comparison might be mentioned: incentives 
generated by WCB premiums compared with incentives supplied by 
OSHA fines. However small the compensation surcharge may look 
in comparison to a firm’s payroll costs, it absolutely dwarfs the 
average $1000 or so fine now being meted out for violations of pro- 
vincial workplace safety standards. And this premium rebate or sur- 
charge is churned out automatically by the WCB computer, year 
after year, as long as the variation in firm performance continues; 
while the OSHA fine may well be discounted inside the firm by the 
chance of inspection, discovery, prosecution, and conviction. 


H — The Impact of Experience Rating 
in the United States 


It would seem plausible that the prospect of saving sizable sums in 
annual compensation assessments would serve as an effective in- 
ducement to individual firms to try to make their plants and opera- 
tions safer. It would be nice if we had some direct empirical evidence 
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to confirm or refute this hypothesis. In fact, there has long been an 
experience rating plan for workers’ compensation insurance in the 
United States, developed under the auspices of the National Council 
of Compensation Insurers (NCCI).% Without dwelling on the details 
of the NCCI scheme here, suffice it to say that the largest American 
firms are fully experience-rated, the smallest firms are entirely 
manually-rated (i.e., according to industrial classification), and the 
premiums for intermediate-sized firms are calculated partly accor- 
ding to industrial class and partly according to firm experience. The 
proportion attributable to individual experience rises along with 
claims volume which makes this historical experience more credible. 
Some research has been done on the impact of this NCCI plan. As is 
true of nearly every aspect of industrial health and safety, this U.S. 
research provides just about all the empirical evidence we have on 
the subject of experience rating.* 

There are just two direct studies of the impact of NCCI rating, 
neither of which has yet been published. The first3> sampled a 
number of manufacturing firms in Wisconsin, Florida and Texas 
employing between 50 and 250 employees. The authors examined 
the effects of a 1974 change in the WC premium based on firm ex- 
perience in 1973 and earlier, and found no statistically significant 
impact on later injury rates. The problem with this study is that the 
average increase in the 1974 premium as a result of experience rating 
was less than 0.25%. In absolute dollars, the actual change in annual 
premiums for the Wisconsin firms was + $4.00, for the Florida 
firms -$3.00, and for the Texas firms + $43.00 (the latter an almost 
indiscernible .006% of assessed payroll). This study tells us only that 
under a program such as NCCI’s, if the experience rating modifier 
generates tiny changes in premiums for small firms of small size 
and/or low injury rates, unsurprisingly this provides no tangible 
incentive to institute safer work practices. 


*] should note that a British study** has examined the impact of the penalty rating 
system in Ontario. This long-standing program of the WCB is not a system of pure 
experience rating as such; since §.91(7) of the Act only gives the Board the discre- 
tion to impose a penalty assessment on a firm which has a consistently poor 
record. A number of firms with excessive compensation costs for three years 
previous were assessed a penalty by the WCB in 1968. Their subsequent experience 
was traced over the next four years. Each of the five firms judged ‘‘comparable”’ 
by Phillips, showed a sharp drop in both the frequency rate and total compensa- 
tion cost in the later period. A good feature of this study is that it was 
longitudinal, comparing the experience of the same firm before and after infliction 
of the penalty. Its basic flaw is that it did not use a general model of accident 
determination which would have enabled it to control for other variables which 
themselves might have produced the observed decline in injury rates. This is 
especially a problem for small firms whose injury risk exhibits a high degree of 
randomness at any one time. There was no test of statistical significance applied to 
the numerical findings to show that they were not due to chance. In the absence of 
these refinements, this study provides at best suggestive rather than firm and 
reliable evidence of the efficacy of workers’ compensation for injury prevention. 
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The second study* was quite different in design but subject to the 
same infirmity. This one compared 15 types of manufacturing firms 
in states subject to the NCCI program. While this research encom- 
passed larger firms of up to 1,000 employees, the problem was that 
all these firms were covered by the same NCCI-ER modifier. To 
locate a difference in the degree of experience rating which would 
permit a test of the program’s impact, the authors focused on the 
variation in interstate benefit levels which would show up in the 
premium adjustment according to the NCCI formula. But a look at 
the relative performance of the larger firms in the state with the 
higher benefits (where presumably the ultimate impact of merit 
rating would be at its greatest) revealed no systematically better 
safety performance. Unfortunately we are never given the actual 
premium dollar difference resulting from operating in a higher 
benefit state. Assuming that the actual range in benefit levels was 
fairly constant in the states studied, the potential interstate variation 
in refunds or surcharges would also have been small. One should not 
be surprised, then, that significant positive results did not show up in 
a complex analysis of interstate injury data. But a finding about 
firms in different states which are experience-rated in precisely the 
same way, has little relevance to the question of what difference it 
makes if a jurisdiction goes from little or no experience rating to a 
full-fledged program. 

In sum, as critics of experience rating assert, we have no ir- 
refutable scientific proof of its efficacy in specific case studies. This 
puts experience rating in the same company as most policy initia- 
tives, including both ‘‘regulation’’ and “‘participation’’. Like any 
human institution, a government has to act on the basis of a com- 
mon sense assessment of what seems most likely to be true. Certain- 
ly the assumptions of experience rating are not particularly esoteric 
or implausible; that employers in control of the workplace can do 
something about injuries among their employees; and that making 
the firm individually responsible for the cost of compensating these 
injuries will give it the motivation to do so. In any event, a number 
of broader, empirical analyses of trends in U.S. injury rates do pro- 
vide powerful corroboration of these assumptions. 

The first of these is a study?’ which looked at the changeover from 
the old common law regime of tort law requiring proof of employer 
fault to the newer system of workers’ compensation which 
guaranteed recovery of a substantial share of the economic cost of 
workplace injuries. An analysis of machine-caused fatalities from 
1900-1940 in the United States, focusing on trends in each state in 
the year just before and just after the introduction of workers’ com- 
pensation in that state, showed that placing greater financial respon- 
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sibility on employers was associated with a substantial decline in 
these kinds of workplace injuries. 

The second study** contrasted injury rates in different sized firms 
in the same industry and with the same kind of work force. It found 
an inverse relationship between the per capita injury rate and the size 
of the firm (and thus the degree of experience rating).* Finally, 
another group of studies? has shown that as higher wage rates 
and/or higher benefit levels push up the absolute size of workers’ 
compensation premiums, thus enhancing the potential impact of 
experience rating, the injury rates in these firms and jurisdictions 
decline correspondingly. 

No doubt each of these studies can be critically dissected and 
some doubt cast on the quality of the data, the ability to control for 
other variables, and so on. No single finding would be taken alone 
as sufficient confirmation of the effectiveness of merit rating. But 
when one looks at these studies cumulatively, and when one recalls 
that we are starting from an intuitively plausible assumption in any 
event, this evidence provides more than enough support for the 
policy judgment that we should experience rate the system of 
workers’ compensation in Ontario in order to take advantage of this 
market incentive to make the workplace safer. 


| — The Limits of Experience Rating 


Having said that, my close reading of all this empirical research and 
scholarly analysis also teaches me that we should not have inflated 
expectations about the promise of this instrument. If experience 
rating were to generate only minimal changes in annual compensa- 
tion premiums — on the order of one, two or three hundred dollars 
— it would make little difference in a firm’s behaviour; especially 
given that the employer already suffers some direct economic cost 
when an accident occurs in its operation. Inevitably, for many 
employers such minor variations in workers’ compensation 
premiums are the most that we can expect from experience rating. 
For these firms, we will have to rely on regulation and/or participa- 
tion as the spur to greater safety efforts. 


*There is one exception to this rule. The tiniest firm, 1 to 19 employees or less, had 
a smaller injury rate, this level rose sharply to the firm with 50 to 99 employees, 
and then declined continuously with increasing size beyond that point. Presumably 
there are special features of being very small which are conducive to greater safety: 
perhaps just the fact that the owner is on the job as well, exposed to the same 
workplace hazards. Intriguingly, our analysis of Ontario WCB data showed that 
the smallest firms here have the lowest injury rates; but that the larger firms, who 
are not experience-rated to any significant degree in this province, do not have the 
better records which one would expect from the American pattern. 
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Ultimately the potential of experience rating is inherently limited 
because the outer boundaries of its incentive effect are set by the 
amount of compensation which has to be paid to injured employees. 
This is a function of the size of the employer’s payroll, the number 
of injuries produced in its operation, and the level of statutory 
benefits. The last is defined by the legislation and is the same for all 
employers in the jurisdiction. The first two vary with the nature and 
scope of any firm’s operation. In appraising the value of experience 
rating, one must recognize that this instrument is likely to have a 
material impact only to the extent that it is used for the larger firms 
in relatively dangerous industries; i.e., in situations where workers’ 
compensation assessments may amount to a considerable percentage 
of labour costs. If there are significant and persistent differences in 
firm injury rates, experience rating will produce sizable variations in 
the costs of production of employers which are in direct competition 
with one another. We saw earlier that there are industries in Ontario 
in which application right now of a full-blown system would 
generate premium differentials amounting to millions of dollars 
annually. One has to assume that in a free enterprise economy this 
would be a useful motivation to enlist in the cause of a safer 
workplace. The flip side of this reasoning is that for a comparatively 
small firm in a safer industry, merit rating is essentially irrelevant to 
accident prevention efforts. 

Focusing our experience rating program on the larger firms in the 
more dangerous industries is warranted not simply for these prac- 
tical reasons, but also in light of the principles of insurance. Indeed, 
the fundamental reason why WCB’s in Canada have historically 
been reluctant to use experience rating in a serious way is that they 
have seen such a program as incompatible with their obligation to 
offer the kind of insurance which is needed by the vast majority of 
employers covered by the statute. 

To understand both the force and limitations of this concern, we 
must consider the precise nature of a workplace accident. I referred 
earlier to the position of economists that these accidents are a form 
of production cost, which should be incorporated into the price of 
the product in order to allow consumers to decide whether to use a 
substitute which is cheaper in a social sense, because it is safer to 
produce. This line of argument is reminiscent of the economist’s ob- 
jection to artificial restraints on the price of energy: they dilute the 
incentive of firm and consumer to conserve on energy use. But there 
is a fundamental distinction between the two cases. Each accidental 
injury to an employee is a random event. People choose to consume 
energy, but no one deliberately chooses to incur the cost of a single 
accident. True, statistical analysis shows the tremendous difference 
between the injury rates in coal mining and banking, for example, a 
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differential which has obtained in many countries and at many 
times. To the extent that a society is oriented in its industrial produc- 
tion and employment towards coal mining, one can reasonably say 
that it has decided to incur a certain level of workplace injuries; 
which the industry should compensate for and then incorporate in 
its structure of costs and prices. The actual experience of a particular 
firm may vary sharply from the comparatively stable industrial 
distribution of workplace injuries. Yet one is not necessarily entitled 
to judge from the previous experience of this firm what is the 
relative hazardousness of its operations and what incidence one 
should expect in the future. 

This hypothetical case illustrates what I mean. A small firm, 
employing about ten employees, has not had a lost time accident for 
the last three years. This year, though, it has experienced a single 
major accident which killed a young skilled tradesman who had 
been earning $25,000 a year and who is survived by a wife and four 
children. Especially under the White Paper proposals, survivorship 
benefits in a case such as this will represent a potential liability of 
$500,000. This huge, unanticipated loss is precisely what the in- 
surance function of workers’ compensation is designed for. Just as is 
true of other risks (of fire, theft, motor vehicle accidents, ef a/), it is 
sensible public policy to have all firms such as this contribute a 
fixed, modest but regular premium — perhaps $1000 a year — into 
the collective pool of funds collected by the WCB, which can then 
be drawn on to provide compensation in this very serious but com- 
paratively rare event.* 

At the same time, permitting workers’ compensation to play its 
insurance function in a case such as this — distributing the random 
cost of industrial accidents from the individual firm to the industrial 
group — sacrifices nothing of real value in the preventive function 
of experience rating — trying to give management an incentive to 
improve its safety performance by making the firm pay its own com- 
pensation costs. This $500,000 injury tells us nothing about the 
relative safety efforts of an employer this size. In manufacturing, the 
average injury rate for firms with ten employees is about 1/2 lost- 
time injury per year. This means that every firm must be at least 
50% above or below the average (having either at least one or no ac- 
cidents within a year); a firm with only two accidents is four times 
the average. But statisticians tell us that a purely random distribu- 


*Such insurance is in the interest not only of the firm’s shareholders but also its 
active employees who would lose their jobs if such a liability were to put the firm 
out of business. Indeed, some such scheme of collective responsibility is necessary 
to guarantee payment of their benefits to disabled workers themselves, rather than 
have a major accident put the firm into bankruptcy. 
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tion of accidents in any one year has a dispersion pattern in which a 
few unlucky firms have a record even higher than that. The element 
of chance is even stronger with respect to the severity of an accident, 
an element which has more influence on compensation costs than 
does frequency. In Ontario there are only 300 compensated fatalities 
and 50 permanent disabilities a year, out of about 160,000 lost time 
injuries annually. But when such a major injury does occur, it must 
take place within a particular plant. If it happens to strike a small 
firm such as the one in our example, with no prior history of an 
above average lost-time injury rate, this single event provides no 
credible indication of whether the firm’s work practices are com- 
paratively unsafe. The unfortunate incident may have been due to a 
momentary lapse of attention on someone’s part which no employer 
could have guarded against entirely. Of course, under workers’ com- 
pensation the survivors of the dead worker should and will receive 
redress irrespective of the absence of fault on the part of the 
employer. But it would be unreasonable and unfair to subject this 
firm to individual liability for any significant part of the cost of the 
accident, in rigorous application of the theory that experience rating 
provides a financial spur to a safer workplace. 

The same judgment is not true at the opposite end of the spec- 
trum. Take a firm in the mining or forest industry which has a work 
force of thousands of employees, which regularly experiences 
hundreds of lost time accidents per year, and which pays annual 
workers’ compensation premiums of several million dollars. These 
premiums are now calculated on an industrial basis in proportion to 
the size of payroll, without regard to the relative injury rates of dif- 
ferent firms. But for years the firm’s compensation costs have been 
markedly higher than that of other firms in the same industry. This 
previous experience does give reliable evidence of a lack of sufficient 
commitment by management to a safer workplace for its employees. 
The cost of this attitude should be borne by the firm itself rather 
than subsidized by its competitors in the rating group. Any one of 
the accidents may have been unavoidable; but the pattern of excess 
injuries measured against its counterparts in the same industry and 
province tells us that there is something wrong in this operation, and 
that some motivation is needed for improvement. Nor would a levy 
by the WCB of a surcharge on this firm (together with payment of 
the appropriate refunds to the other firms with better-than-average 
experience) be inconsistent with the insurance function of workers’ 
compensation. A firm of this size is perfectly capable of acting as, in 
effect, a self-insurer against all but the most catastrophic of 
workplace incidents.* 


*I speak of self insurance only from the point of view of the employer ultimately 
bearing the cost of compensating its workers for their injuries. I assume that the 
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Each of these cases depicts important segments of the jurisdiction 
of the WCB. The challenge, then, is to design a rating scheme which 
will train a meaningful financial incentive on the larger firm where 
this is justified by credible experience, while providing collective in- 
surance which cushions the smaller firm against potentially crushing 
liability. How does one do this? 

One way would be to adopt a single plan across the board for all 
firms, large and small, with an experience rating formula which im- 
poses severe limits on the degree of merit rating in order to insulate 
smaller firms against their individual lability. To the extent that 
Canadian WCB’s have dabbled with experience rating, this is the 
tack they have chosen. For example, Ontario now has an experience 
rating plan which can be voluntarily adopted for a particular rate 
group through a majority vote of the employers involved. This plan 
now applies to 41 of the 108 rating groups, but to only 12,000 of the 
nearly 150,000 employers covered by the statute. The Board now 
proposes that experience rating be made mandatory for all rating 
groups and all employers. Its plan has three crucial features which 
severely limit its impact: 


(i) Only 60% of the actual WCB costs are to be counted for 
purposes of the program, the so-called direct cost of reimbur- 
sing individual workers for injuries identified with a particular 
firm. Excluded are all costs of administration, safety associa- 
tions, rehabilitation, second injury funds, and other similar 
ingredients of the overall WCB operation. 

(ii) | To the extent that an individual firm’s experience varies 
from that of the group, only 50% of the difference will be 
either surcharged or rebated to this firm. This means that an 
especially good or bad performance can make no more than a 
30% difference in the ultimate premium (i.e., 50% of 60%). 

(iii) | And the ratio of individual experience to the group average 
is to be calculated on a 3-year basis in order to provide a more 
stable and credible base for adjustments in the premium. But 
this dilutes even further the responsiveness of the WCB 
assessment to the employer’s most recent experience. No mat- 
ter how good or how bad a firm’s safety efforts are in any 
one year, the maximum change this can produce in the next 
year’s premium is 10% (30% divided by 3). 


injured workers themselves would still have their claims adjudicated by, and 
benefits and services provided through, the WCB itself (as is true now of Schedule 
II firms). 
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While the Board has a legitimate objective in mind in framing 
these qualifications to experience rating, I do not believe that this is 
the soundest manner in which to proceed. It deprives us of much of 
the value of full-blown merit rating where this instrument would be 
appropriate, while not giving near enough protection to small firms 
who will still be unfairly penalized. 

Such an across-the-board limitation on the experience rating for- 
mula drastically limits the power of this incentive for the larger firms 
in the more dangerous industries. In the auto industry, for example, 
the current Board plan generates an annual refund of less than 
$200,000 for one manufacturer and a surcharge of less than 
$300,000 for another. As we saw earlier, full experience rating would 
produce a refund of $1.6 million for the former company and a sur- 
charge of $2.6 million for the latter — eight times the financial im- 
pact of the Board’s scheme. There is absolutely no insurance reason 
for cushioning manufacturers of this size against the compensation 
consequences of their operations. 

Even accepting this dilution of the incentive focused on the big 
companies, it still does not give adequate protection to the small 
firm. To return to my earlier example of the small employer which 
has experienced a single fatal accident which will cost the WCB 
$500,000, such a firm would face a surcharge for years and years 
under the WCB proposal. Although only a maximum of 30% of the 
excess compensation costs would be counted for purposes of a sur- 
charge in any one year, this is small consolation to a business which 
would have to pay that surcharge for decades. It may seem especial- 
ly unfair if a competing firm which may experience a half dozen lost 
time injuries a year, but each of short duration, actually gets a 
rebate, even though this accident record shows that considerable 
safety improvement is called for. This kind of disparity in results has 
led a number of safety associations, led by the Construction Safety 
Association of Ontario, to propose a ‘‘frequency modifier”’ to the 
Board’s formula. However laudable the impulse, the idea falls into 
the same trap. It seeks to undo the unfair effects of a single formula 
on the small firm for whom experience rating is not actuarially valid 
in any event, while adding another qualifier which further dilutes the 
impact of such a program on the large firm where it might have a 
real payoff. 

I propose a different approach. A program of experience rating 
should be designed specifically for those firms whose compensation 
costs are large enough that they can provide a significant financial 
motive. It should exclude from its basic design, firms which are too 
small to provide statistically credible experience. The cut-off points 
of the program should be based on a certain level of annual claims 
volume, which itself would take account of the actual size of the 
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firm’s payroll, the total number of injuries, and their severity.* 
Firms above the cut-off point would be fully experience-rated to 
determine their premiums. And this formula would be applied to 
100% of the compensation costs: not just the identifiable payments 
to its employees, but also the employer’s share of running the overall 
program. 

Three features should be added to the plan in order to enhance its 
power and to reduce any randomness which remains. First, the 
Board should capitalize the predicted cost of fatalities or long-term 
disabilities (when the latter stabilize), and this entire sum should be 
charged to the account of the individual firm at once — rather than 
annually charging the precise payments actually made that year, 
perhaps decades after the original accident occurred. This would 
maximize the financial incentive to change the employer’s behaviour 
at the very time such an effort is necessary. Next, for truly serious 
disabilities, I would have the Board calculate an average for all such 
cases adjudicated in that year, and charge only this average capital 
cost to each firm affected. Thus, for purposes of calculating its 
assessments, the Board would treat identically one employer whose 
fatal accident would cost $500,000 because the deceased was a young 
worker leaving several dependents, and another firm whose fatal ac- 
cident would cost the Board only $1000 in funeral expenses, because 
the victim left no dependents at all. Finally, I would have the Board 
provide catastrophe insurance for very large liabilities: those arising, 
perhaps, from a multi-employee, fatal accident whose cost might 
run into tens of millions of dollars and bankrupt even a very large 
company. With these three refinements, I believe that the Board 
could extend a full experience rating plan quite a way down the 
spectrum of employer size. 

What about the firm whose regular workers’ compensation 
revenues are not high enough actuarially to support full experience 
rating? It would seem rather arbitrary to assess the premiums for a 
firm just above this level on an entirely individual basis, but to assess 
the premiums for a firm just below it on a purely group basis. The 
solution is to gradually reduce the scope of full-blown experience 
rating as the firm drops below these cut-off points. These ad- 
justments would be along two dimensions. The first would introduce 
the notion of the two-year or three-year average of firm experience. 
If the annual claims volume of an employer is not large enough to 
qualify for a statistically sound plan, calculating the average over 


*Thus a mining company would satisfy the claims volume level at a much lower 
level of employment than a department store, for example, simply because the 
nature and severity of its injuries are so much greater, and provide much more 
credible evidence of the comparative safety of individual operations. 
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two years is, in effect, doubling the size and credibility of the firm’s 
volume, taking it over three years is tripling it, and so on. The 
second adjustment would involve a combination of group and in- 
dividual rating for medium-sized firms; perhaps two-thirds 
individual and one-third group between certain claims volume levels, 
and half and half for the next level down. This would take us to a 
point where the complexities of experience rating are simply not 
worth the diminishing returns. But our analysis of injury data and 
firm size from the Board satisfies me that an actuarially sound plan 
of full experience rating of firms up to a maximum three-year 
average would cover employers which currently generate half the 
compensation costs in the province. In my judgment the adoption of 
a truly serious merit rating plan of these employers should make a 
major contribution to occupational safety in Ontario. 

What about the smaller firms, which represent the vast majority 
of employers (although not of the work force) in the province? Their 
assessment premiums should be calculated primarily on a group 
basis. In this case individual experience rating is a statistically 
spurious undertaking. But that does not mean that workers’ com- 
pensation insurance need insulate these employers entirely from the 
consequences of injuries in their operations. The Board could charge 
back to the firm an initial dollar portion of the compensation which 
it pays for each claim involving that firm’s employees: perhaps $500 
a claim with a $2,000 a year limit. These ‘‘deductibles’’ are com- 
monplace in private motor vehicle, fire, or theft insurance. There is 
no reason why they should be unacceptable in public workers’ com- 
pensation insurance.*? Their virtue is that they would generate safety 
consciousness on the part of even the smallest firms, by focusing on 
the frequency rather than the severity of workplace injuries, the 
feature most within the employer’s control. And, of course, the 
Board would then adjust downwards the group rate charged these 
smaller firms to take account of the fact that the ‘‘deductible’’ por- 
tion of all of its claims was now being recovered directly from the 
firms involved. 

There is a final distributional issue to be faced in such a program. 
The larger firms, who are fully experience-rated, would pay only 
their proportionate share of the WCB’s total costs (including the 
overhead cost not directly traceable to any single firm). It is com- 
monly assumed that as a rule larger firms are comparatively safer. 
This might mean that smaller firms as a group would have to bear a 
larger share of workers’ compensation costs than they had been ac- 
customed to (although the especially safe small employer might find 
its overall costs dropping if it did not have to pay any deductibles). 
Is it not unfair, it will be asked, to shift to small business a higher 
share of compensation costs which it can ill afford to bear? 
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There are two responses to this objection. The first addresses it at 
the level of principle. Assuming it to be true that small business as a 
class generates a disproportionate share of workplace injuries, why 
should big business be asked to tacitly subsidize this additional 
hazard of being small? Even if one is prepared to find some equity 
in this practice as between firms, it seems dubious to have this stand 
in the way of a reform which would motivate big business to im- 
prove the safety of its operation — thus providing equity to its 
employees who would otherwise be injured on the job. And if there 
is any validity to the use of this market instrument for injury preven- 
tion, safety innovation by the larger firms should eventually trickle 
down to the smaller firms and help reduce the overall injury toll 
(and thus the group premium charged to everyone). 

In any event, those who are unpersuaded by these arguments of 
principle may be consoled by the facts of the matter. We did an 
analysis of WCB data from 1978 to 1980, comparing the actual ex- 
perience of firms of different size against the risks which would be 
expected in their operation. This Table sets out the results. 


Table 2 


All Schedule I Firms: 1978-80 


Firm Size Actual/ Expected Actual / Expected 
(Expected LTT’s) Frequency Rates Cost Rates 
0-1 92.6% 103.7% 
Le 107.3% 100.1% 
2-3 109.2% 96.2% 
3 - 20 105.8% 98.0% 
20 - SO 97.6% 101.2% 
50+ 96.2% 100.0% 


It is apparent that, in Ontario at least, smaller is not necessarily 
more dangerous. As regards frequency, the smallest firms are in fact 
the safest (and this would be reflected in their saving on the deduct- 
ible side of the program). While the largest firms are also safer than 
average along this dimension, they are only slightly so. In any event, 
in an experience rating plan the more important dimension is com- 
pensation cost; interestingly, the distribution curve here is exactly the 
inverse of what it was for frequency. I would expect that full-blown 


124 


experience rating would be concentrated almost entirely in the 20-50 
and 50+ Expected LTI category. While there is a remarkably even 
distribution of compensation cost by size of firms, this group does 
produce a slightly above average share of the costs. Introducing 
serious experience rating to require these larger firms to pay for their 
own costs will not involve any shift of the overall burden from big 
business to small business. 


J — The Cost of Experience Rating 


Up to now we have considered the positive case for experience rating 
of workers’ compensation premiums. In appraising such a proposal, 
we must also be aware of its potential costs. Not the administrative 
burden, since the marginal cost of adding this feature to a com- 
puterized assessment/collection system is likely to be minor — but 
rather the concern expressed by many that such an emphasis on 
prevention in the financing side of workers’ compensation may well 
hamper the compensatory function of this program. The expectation 
of its proponents is that employers would respond to experience 
rating by instituting safer work practices, which would reduce the 
frequency and severity of the injuries suffered by their employees. 
The opponents of experience rating feel that the actual reaction of 
many employers would be to try to reduce the likelihood and 
amount of benefits being awarded to employees who are still being 
injured. 

This perverse reaction might take two forms. In one the employer 
would induce its employees to remain on the payroll — as so-called 
‘‘walking wounded’’ — rather than leave the job, apply for benefits, 
and thus show up on the employer’s assessment bill. The vices in this 
practice are that the WCB might not open an initial file for a minor 
injury which might recur later on, or that the employee might ag- 
gravate the original injury by staying at work. A second concern is 
that if and when an injured employee does file for compensation, 
the employer will be more likely to oppose the claim and to appeal 
any award. The unfortunate result is that many more claims would 
be delayed while the injured worker goes without income, and some 
meritorious claims may be denied altogether. 

There is some force to this concern. One reason we cannot 
guarantee that this illegitimate reaction to experience rating will 
never occur is that it actually consists of an excessive degree of 
employer behaviour which can be legitimate if done to the proper 
extent. Some might argue that this could never be true of an 
employer fighting a workers’ compensation claim. They might 
prefer that the employer never take an adverse position against one 
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of its employee’s claims. I disagree. As long as we do not have a 
comprehensive disability scheme, the condition for entitlement to 
workers’ compensation benefits is that an employee actually be in- 
jured at work. If this legal condition is not satisfied the benefits 
should not be paid. Often the employer is in the best position to 
know the facts of the matter. If it has information which shows that 
a claim by one of its employees is invalid, this should be given to the 
WCB, the body responsible for devoting to its proper purposes a 
public fund which ultimately comes largely from the pockets of the 
active workers in the province. Accordingly, experience rating gives 
the employer a self interest in helping the WCB police the occasional 
abuse of the program. Unfortunately, it also creates the danger that 
certain employers will go too far in this respect; that they will 
regularly fight legitimate claims by their employees. 

Still, one must have some perspective on this concern. The 
administrative structure of Canadian workers’ compensation — 
through an investigative rather than an adjudicative process — is not 
conducive to wholesale employer abuse of this type. Experience 
rating under the form I propose will apply to the larger firms in 
more dangerous industries which produce a significant number of 
compensation claims. The officials of the WCB will soon become 
aware of which employers are providing helpful information and 
which are fighting a constant rear-guard action against any claims. 
Benefits are payable as soon as an initial favourable disposition is 
made by a Board adjudicator, irrespective of whether the employer 
chooses to appeal. A few Schedule II firms — particularly the 
railroads — are now, in effect, self-insurers under the Act. I found 
no evidence at all that these firms actively contest any more of their 
employee claims than do Schedule I employers who are now 
governed by the collective insurance regime. 

The other potentially perverse reaction to experience rating is that 
an employer will induce the injured employee to stay on the payroll 
at work rather than stay at home on workers’ compensation 
benefits. I confess that I find this common refrain hard to fathom. 
What financial incentive does an employer have to keep an 
employee sitting around on full wages and benefits, doing little or 
nothing perhaps even disrupting morale and discipline among the 
other employees rather than have the injured worker compensated 
by the WCB (even though this will show up later on the employer’s 
assessment)? During my Inquiry, union officials told me that this 
had happened in the past in their industries. If it did, it occurred 
under a workers’ compensation regime which did not have any 
significant degree of experience rating. It may be that internal 
management incentives lead superintendents occasionally to keep 
employees with minor injuries sitting around for several days while 
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they recover, in order to maintain the ‘‘injury-free’’ record of their 
divisions. There is no reason to suppose the introduction of ex- 
perience rating would materially add to this kind of internal manage- 
ment motivation. Where the practice does occur, it is contrary to the 
statute, and the Board can and does penalize it.* 

At the same time, one must recall that experience rating helps pro- 
duce greater employer enthusiasm for rehabilitation of its disabled 
employees. In other words, this program helps reduce the overall in- 
jury burden on Ontario workers by encouraging not only steps to 
prevent injuries from occurring in the first place, but also measures 
which reduce the length of time such injuries keep people off work. 
This is particularly important with permanent partial disability cases. 
If a partially disabled person has to return to work under some 
limitations, or even to be retrained for a new job, it is normally in 
his interest that this take place with his old employer. He will be in a 
familiar environment in which he retains his seniority, long-service 
fringe benefits, supervision, and friends. Unhappily, some Ontario 
employers continue to want to use only entirely able-bodied 
employees in their operations, often because of a stereotyped view 
of the actual capacities of the disabled. One cost of this attitude is 
unduly prolonged compensation benefits for the seriously injured 
employees who are not able to find work with other firms to which 
they are strangers. Under the current system for financing workers’ 
compensation, these added benefit costs are borne equally by the 
other employers in the rating group. One major virtue of experience 
rating is that any firm which chooses to shirk its rehabilitative 
responsibility to the employees injured in its own operations is 
forced to pay a significant price for the privilege. 

Any new government policy adopted in pursuit of certain objec- 
tives has some unhappy side effects. There is no guarantee that ex- 
perience rating would prove to be an entirely unmixed blessing for 
workers’ compensation. It is logical to suppose that experience 
rating could generate undue emphasis by some employers on con- 
taining their compensation costs rather than their accident levels. It 
is also true that reduction of compensation costs is itself a desirable 
objective if done in the right way. In my judgment it is likely that 
even along this single dimension, the benefits of experience rating — 
particularly through encouragement of greater rehabilitative efforts 


*The Board learns of these cases when the employee’s doctor bills the WCB for 
what he knows to be a workplace injury, and for which the treatment fees are now 
about 20% higher than they are under OHIP. The Board will check to see whether 
the employer has filed the requisite Form 7 in connection with this workplace 
injury. If it has not been filed, then the firm is penalized. If the introduction of 
experience rating were to lead to some increase in the ‘‘walking wounded’”’ 
phenomenon, the Board should increase the level of these penalties. 
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— would likely outweigh any undesirable effects (and the Board 
should be armed with ample statutory weapons to deal with abuses 
as and when they do occur). I am satisfied that when one totes up all 
the entries on the balance sheet — the potential effects on accident 
rates as well as the impact on the compensation side — the ultimate 
verdict is strongly in favour of experience rating of employer 
assessments under workers’ compensation. This is the key contribu- 
tion the compensation program can make to prevention.* 


*There are further potential contributions which I have not dealt with in this 
Chapter. One is the development of better data about the distribution and causa- 
tion of workplace accidents. I shall have some recommendations to make about 
this at the end of this Report. Another is the financing and orientation of industry 
Safety Associations, an important feature of the Ontario regime. I shall be repor- 
ting to the Minister of Labour on this subject sometime this summer, following 
further study. 
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5 
Integrating Compensation 
and Prevention 


A — The Limits of Experience Rating: 
Industrial Disease 


The analysis in the previous Chapter persuades me that workers’ 
compensation can and should be harnessed for the purpose of 
preventing occupational injuries through a system of experience 
rating. I emphasize again that this technique should be viewed as 
complementary to the instruments provided for under the OHS 
statute: regulation through legal standards and participation through 
joint committees. The premise of experience rating is that we should 
turn to advantage the fact that most occupational injuries take place 
in an environment effectively controlled by business enterprises 
which are motivated by the prospect of financial gain. To the extent 
that an individual firm is allowed to enjoy the benefits or bear the 
costs of its safety record, this can foster a market for new ideas, 
practices and technology in injury prevention. The special value in 
this instrument is that it gives the firm the internal incentive to go 
beyond the current state of the art in industrial safety, a factor 
which effectively limits the scope of external government mandate. 
To the extent that experience rating of compensation assessments is 
believed to make a worthwhile contribution to the goal of preven- 
tion, a substantial reason exists for maintaining a distinct program 
for compensating workplace diseases, rather than submerging the 
latter in a broad, undifferentiated program of social insurance. 

At the same time we must recognize the inherent limits to ex- 
perience rating itself. Its maximum potential is set by the total 
amount of money needed for compensation which, in many in- 
dustries, is not that high. Even in the more dangerous industries, 
where reduction of compensation costs might seem to provide a 
worthwhile payoff, the need for collective insurance of the smaller 
employer makes this instrument unsuitable for such firms; and they 
generate as many as 50% of occupational injuries overall. There will 
always be ample need and scope for regulation and/or participation 
as tools for achieving a safer workplace. 

An equally important limitation on the reach of experience rating 
relates to disease, particularly the long-latency diseases epitomized 
by cancer with which I began this Report. The very characteristics of 
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industrial disease which have given the WCB so much trouble in 
resolving claims for compensation make experience rating equally 
unsuited for its prevention. 

One problem is appreciation of the connection between the 
disease and the workplace. Take the unusual case of a cancer victim 
who comes forward with a compensation claim based on workplace 
exposure some twenty years earlier. The toxicity of the substance in 
question was not demonstrated in epidemiological studies until five 
years ago. Under a no-fault workers’ compensation system, such a 
claimant is rightfully entitled to benefits now that the workplace 
connection has been identified. But on its face it would seem both 
pointless and unfair to charge the cost of this disease claim to the in- 
dividual firm in order to motivate it to eliminate the health hazard, 
when the critical exposure took place long before anyone realized 
that there was a hazard and that something should be done about it. 
On reasoning such as this, the Canadian Manufacturers Association 
and other employer groups urged that an experience rating program 
should exclude the cost of all disease claims in which the relevant 
exposure took place before the toxicity of the industrial process had 
been officially recognized (whether in workers’ compensation or 
occupational health standards). 

On reflection, though, the difficulty goes much further than that, 
stemming from the long-latency feature of many industrial diseases. 
The assumption of experience rating is that an employer who must 
bear the cost of injuries in its plant will undertake the expenditures 
necessary to prevent these injuries, because a reduction in injuries 
will show up in a reduction in its assessments. This assumption is 
plausible in the case of accidents. Installation of hand-guards and 
fail-safe switches on an employer’s machines should have an im- 
mediate impact on the number of injuries to its employees, and 
thence on its compensation assessment. But suppose that the 
employer is to be charged with the cost of future disease claims 
which stem from exposure to what the WCB (or the Ministry) has 
officially decided is an industrial carcinogen in his plant. On the sur- 
face, the desire to avoid the substantial cost of these cancer claims 
would seem to provide ample financial incentive to the firm to make 
the expenditures necessary to clean up its operation. The problem is 
that the effect of eliminating workplace exposures will not show up 
in a reduced incidence of cancer for 20 years or more (depending on 
the normal latency period of this cancer).* From the firm’s point of 
view, then, while the major investment must be made now, the 


*The claims which come forward in the next two decades will be due to worker ex- 
posure before the discovery of the carcinogenic character of the process, and thus 
before the firm could be expected to do something about it. 
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return on the investment - the containment of compensation costs — 
will not begin for two decades or more. The market requires that 
such long-range returns be discounted by an appropriate annual in- 
terest rate for each of these years. Unless there is a truly enormous 
health risk and potentially huge compensation costs, it will rarely be 
to the private financial advantage of the firm (or its executives) to 
make the major engineering/hygienic changes in its operations 
which are usually necessary for prevention of disease. 

Appreciation of these facts leads even those economists who are 
most enamoured of the market for workplace safety to conclude 
that we must place primary reliance on government regulation to im- 
prove occupational health.! For my purposes, what this implies is 
that the prevention objective is not a good reason for retaining a 
distinct program for the compensation of workplace diseases (by 
contrast with accidents). We already saw in Chapter 2 the extreme 
difficulty for the administration of such a program of accurately 
identifying those diseases produced by workplace exposure; and, in 
Chapter 3, that from the point of view of compensation it is 
pointless even to try, since the income needs of the cancer victim are 
precisely the same whether the disease arose from workplace ex- 
posure or from exposure in the general environment. Putting these 
several propositions together, the conclusion emerges that we should 
have a general scheme for compensating the victims of all disabling 
diseases, even if we want to retain categorical programs for distinct 
types of accidents (e.g., those occuring on the job or on the 
highway).* 


B — A Different Market Incentive to Reduce 
Industrial Disease 


Stating this conclusion in such an unvarnished fashion will trouble 
many readers. It may be true that the costs of diseases produced by 
dirty and unhealthy industrial environments will not manifest 
themselves until so long in the future that they cannot figure in the 
short-run investment decisions of the private firm. But these are real 
and serious costs — of asbestos, for example — for which a par- 
ticular industry or company was in fact responsible. Is there not 
something wrong about giving the industry or firm a free ride under 


*Intriguingly, the argument so far supports the opposite position to that now em- 
bodied in the New Zealand Plan, which provides comprehensive insurance for all 
victims of accidents, whatever the source, but excludes disease from this general 
coverage (although industrial diseases continue to be compensated to the extent 
that they can be identified). 
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a social insurance scheme in which the community bears the cost of 
all these disabling diseases? 

One response to this concern is that we can rely on regulatory 
standards for effective prevention; however this will not entirely 
comfort those who are familiar with the inherent limits of regula- 
tion. There is an inevitable time lag in the development of such stan- 
dards. The health danger must be documented, the technological 
means of control developed, and all this written into legal language 
following a lengthy administrative procedure. While the Ontario 
government is methodically moving to deal with the long-established 
hazards such as asbestos and lead, new and exotic compounds are 
regularly being introduced. Even for those obvious hazards for 
which a standard is being prepared, there are often technical and 
economic constraints on the feasibility of entirely eliminating the 
hazard (assuming that one is not prepared to close down the entire 
steel or nickel industry, for example, to save the workers in it). 

The inherent tendency of bureaucratic regulation is to fix a per- 
formance standard which appears to be reasonably manageable 
across the industry as a whole, given the current state of available 
technology. This kind of government intervention often reduces the 
hazard but rarely eliminates it. Especially for diseases such as cancer 
for which there appears to be no minimum threshold of danger, the 
exposure levels which remain, imply a predictable level of industrial 
cancer in the future (though this may be a tiny risk for any in- 
dividual worker). Another problem with placing exclusive reliance 
on external general standards is that once any particular firm has 
satisfied the legal minimum, it has no tangible incentive to do better, 
even though it might be able to do so with a reasonable additional 
investment on its part. 

There is an alternative to experience rating which would provide 
much the same financial spur in the case of disease. This would be 
to charge the individual firm an emissions fee? for any hazardous 
exposure of the employees in its plant, even if the current state of 
technology or the economics of the market do not make an outright 
legal bar feasible. Such a charge could be fixed within the standard- 
setting procedure itself. The regulation might mandate elimination 
of exposure above a certain intensity and duration — the point to 
which the government is prepared to push industry at this time. To 
the extent that companies were given a certain grace period in which 
to reduce exposure to this level, or to the extent that an irreducible 
degree of exposure remained for the foreseeable future, the firms in 
the industry would be charged a fee for these toxic emissions. The 
fee would be based on a rough estimate of the incidence of disease 
which could be reasonably expected from exposure below the man- 
datory ceiling. The fee paid by a firm would vary with its actual level 
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of emissions and the number of employees affected. Finally — and 
very important — the money collected from these charges would go 
into the fund for compensating the victims of disease. 

Clearly, the purpose of the emissions/exposure charge is the same 
as that of experience rating compensation costs: to exert continued 
economic pressure on firms to do even better on their own than is 
mandated under the legal minimum established by an outside 
government agency. Even the company with a modern and com- 
paratively clean operation would find it financially worthwhile to 
spend the money on new engineering controls or work practices 
which would make its plant environment healthier. One could an- 
ticipate the same dynamic relationship between legal standards and 
market incentives to which I referred earlier. When a firm is induced 
to devise a new way of reducing a health hazard which proves effec- 
tive and economically feasible, it gives the government administrator 
a tangible basis for moving the legal target downwards and requiring 
the same level of performance from others. 

A standard objection to emissions charges as a technique for con- 
trolling hazardous exposures is that it is difficult both to calculate 
the appropriate level of the fee and to measure the actual degree of 
exposure in the plant. Admittedly, an emissions tax is second-best 
compared to a sophisticated program of experience rating, under 
which the costs of specific injuries in a particular operation are 
calculated and charged to the firm itself. But the real question is 
whether a rough approximation through emissions fees is better than 
no charge at all. Undoubtedly it is. The virtue of this device is that it 
would overcome both problems of experience rating the compensa- 
tion costs of disease which I noted earlier. First, there is no need to 
make the logical leap of using general statistical evidence to connect 
an individual disease victim with a particular workplace. The ex- 
posure fees would be set on the basis of general epidemiological 
studies. Second, there is no problem with discounting the ultimate 
compensation savings from long-latency diseases. The firm would 
get the benefit of an immediate reduction in the fee it is charged as 
soon as it shows that the risk is reduced in its plant. 

Another objection to an emissions fee is that it amounts to just 
another provincial government tax added to the cost burden of On- 
tario businesses, putting them at a disadvantage vis-a-vis their out- 
of-province competitors whose governments do not use this device. 
This objection is unwarranted if the revenues from the emissions tax 
go into the employer-paid portion of the compensation fund rather 
than into general government revenues. Just as is true of experience 
rating of accident compensation costs, the imposition of such a fee 
for creating the risk of disease simply redistributes the cost of com- 
pensating these disabilities within the group of Ontario employers: it 
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does not add to the employer share of the costs. To the extent that a 
particular firm or industry is required to pay a greater share of the 
overall compensation cost because of its higher-than-average level of 
toxic exposures, this correspondingly reduces the compensation 
assessments on those firms which are cleaner than average. It would 
seem to be sensible government policy to enhance the com- 
petitiveness of those Ontario firms which are prepared to make the 
effort and to spend the money to make their plants safer and 
healthier for Ontario citizens to work in. 


C — Accommodating Compensation and Prevention 


If we decide to embark on this policy path, there is no logical reason 
to limit its reach to workplace conditions which cause diseases to 
employees. Indeed, many diseases which are partly occupational in 
origin are also significantly contributed to by outside factors. For 
example, an insulation worker who develops mesothelioma when 
exposed to asbestos while working for a contractor, rightly believes 
that the manufacturer of the asbestos had something to do with his 
disease. By the same token, if a steelworker who was regularly ex- 
posed to coke oven emissions develops lung cancer, it is reasonable 
to suspect that a long-time smoking habit may have had something 
to do with either the initiation or the promotion of this disease. It 
does not make sense to treat what happens inside the workplace as 
isolated from and untouched by what happens outside. If it is sound 
policy to provide economic incentives to the employer to reduce the 
potential hazard of its operations, we should do the same to the firm 
which introduces comparable hazards into the general environment 
and culture. 

This is an attainable goal within the framework of a general 
disability plan which extends to all diseases, not only to those 
specifically connected with the job. Just as economic charges can be 
levied on steel mills which create risks of cancer or other diseases, so 
also can they be levied on the manufacturers of automobiles or 
cigarettes, for example, in proportion to their health risks (which 
will vary depending on the type of fuel system and pollution control 
devices on the cars, or the tar content and degree of filtration of the 
cigarettes). Money from these charges would help replenish the 
general compensation fund used to redress the needs of disease vic- 
tims. The fact that special levies had to be paid would mean that the 
people who sell or use these especially dangerous products would 
have to bear the additional health care and income maintenance 
costs which they create for the community. In turn, this would set in 
motion an effort to reduce the hazard level either by revising the 
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nature of the product or substituting safer alternatives which satisfy 
much the same purpose. 

Do accidents have to remain outside a single general plan? As the 
previous Chapter showed, from the point of view of prevention 
there is a major virtue in a distinct, categorical program for different 
types of accidents, such as those produced by the workplace or 
automobiles. Rather than rely on rough estimates of the overall 
disability costs for purposes of calculating an appropriate ‘‘risk’’ tax 
(for emissions exposure), we can determine the source and the costs 
in each accident case; and at the end of the year send each firm a bill 
for the cumulative accident toll for which it is responsible. 

Even in the realm of accidents we run into the perennial problem 
of overlapping activities and programs. When a delivery truck driver 
is injured in a collision with a private automobile as the result of a 
brake failure in either vehicle, there is no easy way to decide whether 
to charge this injury to workers’ compensation paid for by 
employers, or automobile insurance paid for by motor vehicle 
owners, or products liability insurance paid for by manufacturers.* 

It is on the compensation side, though, that one finds the major 
flaws in the use of categorical programs for accidents. We saw in 
Chapter 3 that these tend to be available only for the more obvious 
recurring accidents, especially if someone else was involved — e.g., 
highway traffic or workplace accidents — leaving major gaps in 
coverage of people injured at home, for instance. Even where a 
viable program exists, substantial differences exist in the level of 
benefits, unrelated to the relative needs of victims to whom the 
benefits are being paid. In the case of tort liability/insurance, at 
least, extremely high costs of administration eat up money which 
could otherwise be spent to broaden and raise the benefits actually 
reaching the victim. All in all, from the point of view of compensa- 
tion, the virtues of a single, comprehensive disability plan are 
undeniable. 

The broader lesson from the discussion of emissions charges for 
disease risks is that we are not locked into a choice between more 


*There has been an explosion of litigation over such cases in the United States, 
especially by injured workers suing the manufacturers of products bought and 
used by their employers. One author? estimated five years ago that while American 
employees collected overall about $5 billion in benefits from workers’ compensa- 
tion, the program specifically designed for all of them, the very few who were able 
to establish a common law products liability claim collected $1.5 billion in 
damages. The Ontario statute bars such tort actions against third party Ontario 
employers who are covered by and contribute to the collective workers’ compensa- 
tion fund. But there remains the prospect of suits against third parties who are not 
Ontario employers: private drivers inside the province, manufacturers located out- 
side the province and the like. The Ontario Board has a staff of lawyers regularly 
involved in litigation of this kind. 
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adequate compensation and more adequate prevention. The solution 
to the apparent dilemma lies in the fact that there are two sides to 
any disability plan — payment of benefits and financing of the fund 
— but that only the second need be specially tailored for prevention. 
Decisions about whether and how the victim of an injury is to be 
compensated should be based solely on his needs and the size of 
benefit which the community feels is affordable. It is in the funding 
of the program that we should tailor the system of assessments and 
levies in a way which elicits the desired level of injury prevention 
from the act or enterprise responsible.‘* I do not mean to imply that 
there will be easy, automatic answers to this inquiry. We could ex- 
pect heated scientific and political debate about issues such as 
whether and to what extent cigarette smoking or coke oven emis- 
sions contribute to the risk of lung cancer among steel workers. 
Perhaps the best feature of this new legislative setting is that 
however that debate turns out, the diseased worker or his surviving 
dependents will be guaranteed the income they need. All that will 
turn on the issue of causal responsibility is whether steel companies 
or cigarette companies will pay more or less money into the fund 
which compensates for these diseases. Certainly this kind of pro- 
gram will provide an incentive for both industries to establish the 
true facts about the other, and then, hopefully, for each to do 
something about its own. 

At the end of this long and winding path we can see clearly the 
principles which should inform the evolution of disability policy in 
Ontario: 


(i) The ultimate objective should be comprehensive insurance 
against the effects of disabling injuries. The touchstone for 
entitlement should be the loss suffered by the victim, not the 
identity or culpability of the causal agent. 

(ii) Since we already have comprehensive protection against the 
hospital and medical costs of such injuries, the highest priori- 
ty is replacement of income for those disabled for extended 
periods of time (six months and more). 


*One illustration of how the judgments can differ from these two distinct perspec- 
tives is the issue of determining the cost of the injury. The community may decide, 
for the reasons noted in Chapter 3, that it cannot afford to guarantee everyone full 
compensation for all losses from every injury. A variety of limitations will be 
established: in terms of income replacement, damages for pain and suffering, and 
so on. But the fact that these are not fully compensated by society does not mean 
these are not real losses to the individual. To the extent we want to have those who 
engage in risky activities or industries face the true costs these entail, it would be 
perfectly rational to calculate a larger, more adequate estimate of the damages in- 
flicted by the injury for purposes of experience rating. 
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(iii) The ultimate source of financing should be a premium col- 
lected from the insured — the people earning an income 
which could be interrupted by a disability. The size of this 
premium should vary both with the level of income and with 
the presence of nonearners in the family who are also 
protected. 

(iv) However, in financing the plan a sustained effort should be 
made to charge to the participants in comparatively risky ac- 
tivities a fair estimate of the disability costs produced by these 
activities. Immediate candidates for such special levies would 
be automobile driving (as well as air or rail transportation), 
the manufacture and use of cigarettes (along with other 
relatively dangerous products), and the world of employment 
(about which we have extensive experience with workers’ 
compensation). 

(v) The plan should not assess each participant in the activity a 
uniform amount designed simply to recover the total cost of 
compensating its victims. One needs carefully designed 
systems of experience rating and emissions charges, which will 
provide meaningful incentives for the individual firm to do 
what is necessary to reduce the injury level. 

(vi) There must be close collaboration between those involved in 
the design and administration of the prevention side of the 
disability plan and the authorities responsible for setting and 
administering regulatory standards, in order to insure that 
these two policy instruments complement each other as much 
as possible. 


D — Specific Recommendations for 
Changing Workers’ Compensation 


As I stated in the opening Chapter, my purpose has not been to try 
to write a detailed blueprint of a new disability plan. This must await 
the deliberations and recommendations of the Federal-Provincial 
Task Force on the subject. What I have tried to do is show why a 
comprehensive and integrated disability program is the natural ideal 
when viewed from the angle of vision of workers’ compensation 
itself, in particular when we reflect seriously about the problems of 
industrial disease and injury prevention. While I have developed the 
reasons which persuade me that we should be moving towards this 
ultimate goal, I have no illusion that it will happen overnight. A 
distinct categorical program of workers’ compensation will be with 
us for some time. Many changes are justified within the current 
framework. The important ones have been stated in the course of 
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this Report; others are implied by my argument. I shall conclude this 
Report by drawing these recommendations together in a systematic 
way. 


1 — Compensating Industrial Diseases 


1.1 The statute must be revised so that industrial disease claims 
have full legal equality with accident claims. The amendments 
required to do this are contained in the revised draft statute now 
before the Legislative Assembly. 


1.2 While equality under workers’ compensation law must be our 
ultimate aim for victims of occupational disease, the means to this 
end cannot be mere identical treatment. Fundamental empirical 
differences between the typical accident and a long-latency disease 
render the simple legal definition and procedure which is appropriate 
for the former, insufficient for the latter. 


1.3 The single most important legislative/administrative reform 
must be the creation of an Industrial Disease Standards Panel 
(IDSP) which will be charged with the primary responsibility for 
developing criteria for evaluating disease claims. 


1.4 The IDSP should be a continuing body with a small ad- 
ministrative staff, whose activities are funded out of workers’ 
compensation assessments. Its members will be appointed by the 
Lieutenant-Governor-in-Council to serve part-time, for set terms. 
They should include not simply eminent medical specialists but also 
people with experience in other relevant disciplines, such as in- 
dustrial hygiene or compensation adjudication. 


1.5 On request or on its own initiative, the Panel should undertake 
investigation of possible industrial diseases, decide whether a pro- 
bable connection exists between the disease and an industrial process 
in Ontario, and then formulate the conditions under which the 
disease claim is presumed to be valid. 


1.6 The IDSP should be empowered to establish a special in- 
vestigating panel for particular diseases, and to appoint to it ad hoc 
members who are specialists in this disease and/or industrial process. 
This panel will actually conduct the review of this case and make 
recommendations to the IDSP of what should be the appropriate 
standards for adjudication. 


1.7 The procedure followed by the IDSP should be an open one, 
in which appropriate notice of the inquiry is given, a document is 
published canvassing the issues and making tentative reeommenda- 
tions, submissions and commentary are elicited from the interested 
parties, and perhaps a hearing is scheduled, before a standard is 
finally issued. 


138 


1.8 The product of the IDSP process should be a published legal 
standard which will be incorporated in an Appendix to the Act, and 
which will establish a strong presumption that a person who 
manifests a disease after being exposed at work in the manner 
defined is actually a victim of this industrial disease. 


1.9 The IDSP should also establish standards, to the extent feas- 
ible, to define whether certain kinds of fatality are presumptively 
likely to be due to certain types of disease, in order to facilitate the 
disposition of these often traumatic survivorship claims. 


1.10 Neither the absence of a standard nor the failure to satisfy the 
conditions of an existing standard should be considered a sufficient 
reason for denial of an individual claim. While on its face this ap- 
pears to be the Board’s current policy, the actual practice in Board 
adjudication does not live up to this promise as much as it should. 


1.11 To this end, Board adjudicators should be more prepared to 
initiate investigation of a particular workplace by an industrial 
hygienist even before a medical judgment is made; rather than doing 
so simply to corroborate what already seems on medical grounds to 
be the probable cause. 


1.12 The Board must also accelerate its efforts to improve 
awareness of the potential contribution of the workplace to par- 
ticular diseases, in order to enhance the chances that an initial claim 
will even be made. To the extent that this is warranted, the fee struc- 
ture established by the Board for compensating medical aid to 
injured workers should reflect this objective. 


1.13 A somewhat greater share of the resources of the compensa- 
tion program should be devoted to study of the causes and potential 
control of industrial disease. An initial effort should be a com- 
prehensive epidemiological study to discern the likely contribution of 
work in Ontario to lung cancer and to chronic obstructive lung 
disease. Needless to say, not only would this research facilitate awar- 
ding of compensation due to those workers afflicted as a result of 
prior exposure; but it would also be of great assistance in shaping 
the future prevention policies of the Ministry of Labour. 


2 — Using Compensation for Prevention 


2.1. The role which workers’ compensation can play in preventing 
industrial injuries must be emphasized much more than it is now. 
While it is natural that WCB officials have tended to concentrate on 
their immediate task of compensating individuals who have already 
been hurt, a program which raises over $600 million a year from 
Ontario employers to pay for these injuries must be mobilized to 
prevent injuries before they occur. 
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2.2 This will require much closer collaboration between the Board 
and the people in the Ministry of Labour who are responsible for 
occupational health and safety, and who are the specialists in 
prevention programs. Such collaboration will involve not just occa- 
sional meetings of high-level officials, but also, and more important, 
joint involvement in specific areas and projects where their responsi- 
bilities overlap. 


2.3 Animportant illustration is the Safety Association. These 
Associations are a long-standing feature of the safety education and 
prevention activities in this province. They now spend close to $30 
million per year, money raised by the WCB from Ontario 
employers. A Report of the Advisory Committee on Occupational 
Health and Safety has recommended significant changes in the 
orientation of these associations. The Minister of Labour has asked 
me to assess the recommendations of this Report and the responses 
to it. Meanwhile the Board, which has formal responsibility for the 
Associations, has begun to assert a more active role in reviewing 
their budgets. I have suggested that the Board also look at the pro- 
grams undertaken by the various Associations in order to evaluate 
their underlying philosophy and effectiveness. Clearly the latter task 
must involve the expertise of the Occupational Health and Safety 
division of the Ministry. Thus an informal working group of WCB 
and Ministry officials has been established. I shall be watching these 
developments with interest before reporting to the Minister on this 
subject later this year. 


2.4 Animportant issue at the intersection of the WCB, the 
Ministry, and the Safety Associations is the collection and analysis 
of data on industrial accidents. In effect, the Board serves as the 
eyes and ears of the province on the size and distribution of the oc- 
cupational injury problem. However, serious deficiencies exist in the 
current collection and transmission of this data, especially to the ex- 
tent that either the Ministry or particular Associations wish to use it 
to better understand the causes and reduce the incidence ofaccidents. 


2.5 During the course of my Inquiry, I have strongly recommend- 
ed to the Board, the Ministry and the Associations that they work 
together to develop a better Form for employer reporting of 
workplace injuries. Ideally this should be a two-part Form, the first 
part of which would contain the bare information needed to process 
the compensation claim, while the second part — to be completed 
and filled out later by the employer — would contain more elaborate 
details of the circumstances of the injury, which would help in 
understanding, and then controlling, the important recurring causes. 
It is up to the Ministry and the relevant Association to decide what 
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should be the contents of Part II of the Form, and it is up to the 
WCB to see that the relevant data are collected and then provided to 
the bodies which need them. 


2.6 The major recommendations that I have to make in this area 
concern experience rating. If we are to retain workers’ compensation 
as a distinct program for compensating occupational injuries 
through funds contributed by Ontario employers, it is time that the 
assessments of the firms were related to their individual experience, 
with the safer employers getting a refund from the group rate and 
the more hazardous firms paying a surcharge. 


2.7 In this Report I have not attempted to draw a precise blueprint 
of such an experience rating plan, but simply to state the general 
principles which I believe should govern. Because the purpose of 
such a plan must be to harness the financing mechanism in workers’ 
compensation for the prevention of occupational injuries, it is im- 
portant that the details of its design not be written solely by the 
actuarial staff of the Board, but that they also bear the imprint of 
the Health and Safety Division of the Ministry of Labour. 


2.8 Not all the costs of the program can and should be calculated 
on an individual firm basis. I refer here not just to general ad- 
ministrative expenses, but also to the cost of compensating 
progressively-developing diseases (e.g., silicosis), where the exposure 
may have occurred at a number of different mines; and also long- 
latency diseases (e.g., cancer) where the critical exposure may have 
occurred many years before the malignancy manifested itself. 


2.9 While costs such as these should not be attributed to individual 
employers, the entire assessment of the firm (which goes to pay for 
these general Board expenses) should be subject to the experience 
rating factor calculated from those compensation costs which can be 
individually charged. This enables us to make full use of the entire 
compensation assessment to maximize the employer incentive to 
invest in a safer workplace for its employees. 


2.10 The future cost of serious disabilities should be capitalized 
and then averaged with other such injuries that year. Averaging the 
cost will remove a good deal of the randomness in the severity of an 
injury, a factor which to a considerable extent is beyond the control 
of the individual employer. Capitalizing the cost will preserve as 
close a connection as possible between the time when the injury 
actually took place and the time when the additional surcharge is felt 
by management. 


2.11 There should not be a single across-the-board formula for ex- 
perience rating, one which would be much too diluted for the firms 
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with large claims volume yet still statistically invalid for the small 
firms. The design of the plan should be such as to maximize the 
incentives felt by the larger employers, while reducing the degree of 
individual rating as size declines. 


2.12 For firms with large, regular compensation costs, all the 
variation from the industrial average should be refunded or sur- 
charged to individual firms in the year in which the injuries occurred 
and for which the assessments are paid. This would be subject to 
certain maximum limits beyond which the WCB would, in effect 
provide even the largest firms with catastrophe insurance against 
major workplace disasters. 


2.13 As the size of the firm and its compensation volume 
decreases, the Board should first calculate the experience rating fac- 
tor on the basis of two- or three-year running averages, in order to 
smooth out the randomness in any single year’s experience. As the 
size and volume gets even smaller and less credible, the Board should 
experience-rate only a portion of the relevant compensation costs. 
The cut-off points for these different levels of experience 

rating should be fixed in accordance with actuarial standards. 


2.14 There will remain firms whose compensation volume is too 
small to statistically justify their inclusion in an experience rating 
plan, no matter how diluted. For them the Board should create a 
deductible in the compensation insurance provided. While the 
injured worker will collect from the Board the full compensation 
benefits payable under the Act, the initial cost of this claim — 
perhaps up to $500 — would be charged to the account of the 
individual firm. This would maintain the incentive of the firm to 
reduce the frequency of the accidents in its operations, while giving 
it the insurance needed against the occasional severe injury. 


2.15 Before an experience rating plan is put into operation, the 
Ministry must commission a thorough and sophisticated research 
study, which would be built into the program and capable of deter- 
mining both the impact of financial incentives on future injury rates, 
and also any problems which may crop up in the processing of com- 
pensation claims. Not only would this take advantage of a major 
opportunity to further our general understanding about how best to 
reduce the level of occupational injuries, but it would also serve to 
detect problems and suggest changes in the ongoing experience 
rating program itself. 
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